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Bank Protected Paying Check Given for 
Gambling Losses 


drawee bank bound pay check drawn deposi- 
tor even though the signature the check does not corre- 
spond exactly with the form the depositor’s signature 
file the bank. fact, bank might liable damages 
the depositor refused pay such check. Wagner 
Chemical Bank Trust Co., Municipal Court, New York 
City, 276 Supp. 717. this case, the drawer’s signa- 
ture file the bank was this form “Lewis Wagner.” 
The middle initial was missing from certain check which the 
depositor drew. bank paid the check and the depositor 
brought suit against the bank for the amount the check 
the theory that the bank should have sent the check back be- 
cause incorrect signature. 

The drawer this case deliberately omitted his middle 
initial. had become mixed dice game Miami, 
Florida, which came out loser. felt that had 
been cheated and gave the check question (for $150) 
partial payment his losses. thought that the bank 
would automatically refuse the check upon noticing that the 
signature carried middle initial. But the bank paid the 
check and this suit was instituted. was held that the bank 
was not liable. The court states that the question novel 
one New York and, further, that case point could 
found among the decisions the courts the other states. 
The case indicative the unreasonable demands that many 
depositors are disposed make upon their banks. The de- 
cision favor the bank, the absence guiding pre- 
cedent, obviously based sound reasoning. The court’s 
full follows: 

SHALLECK, J.—Plaintiff opened checking account with the 
defendant bank January, 1934. signed the usual signature 
card bearing the specimen signature “Lewis Wagner.” 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1164, 1283. 
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March 1934, Miami, Fla., plaintiff was engaged 
game chance (dice) and lost. Plaintiff issued check for $150, 
payable cash partial payment his loss. This check was signed 
“Lewis Wagner.” Plaintiff contends was cheated the dice game 
and delivered the check under duress and deliberately signed the 
check “Lewis Wagner” instead “Lewis Wagner,” with the belief 
that the defendant bank would refuse payment reason the 
insufficient signature. 

Defendant bank honored the check. Some weeks later plaintiff 
returned New York City, learned that the bank had paid the 
check, and demanded $150 from defendant bank. 

Plaintiff contends that the bank may not honor checks bearing any 
signature but the one appearing the signature specimen card. 

The plaintiff time directed the bank stop payment this 
check notified the bank the omission the initial “L” his 
specimen signature the reasons therefor. The date, name bank, 
location, amount, signature, fact the entire check the hand- 
writing the plaintiff. 

Defendant contends that view the fact that the check and 
the signature was the handwriting the plaintiff, the bank was 
not only justified but under duty pay the check, even though 
signed “Lewis Wagner” instead “Lewis Wagner.” 

The facts and law involved herein are novel this state and, 
indeed, unparalleled other states, far research court and 
counsel could disclose. 

However, section the Negotiable Instruments Law the 
state New York, far applies the first the five 
requirements negotiable instruments, explicitly provides that “it 
must writing and signed the maker drawer.” 

Palmer Stephens, Denio, 471, 478, was held that per- 
son may execute instrument and bind himself effectually his 
initials writing his name full, and that “figures mark 
may used lieu the proper name; and where either substi- 
tuted party, intending thereby bind himself, the signature 
effective all intents and purposes.” Whatever doubt may exist 
set rest the case Sheehan Kearney, Miss. 688, 691, 
So. 41, 42, 102, where was held, quoting from 
Plate’s Estate, 148 Pa. 55, 1038, Am. St. Rep. 805, that 
“exactly what constitutes signing has never been reduced 
judicial formula,” but has usuaully been regarded that whatever 
intended signature valid signing matter how imperfect, 
unfinished, fantastical illegible, even false the separate 
characters symbols” used may be. 

importance bear mind that section the Negoti- 
able Instruments Law does not specify any particular form sign- 


= 
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ing. merely requires that the instrument writing and signed 
the maker drawer. ‘Thus, has been held that cross-mark 
good signature; also, initials, and even numerals, when used 
with the intention constituting signature. See cases 
and cited Pearlberg Levisohn, 112 Misc. 95, 182 615, 
page 617. 

full name not needed constitute sufficient signature,” and, “It 
not necessary that the entire name should written.” Corp. 

Kemp McCormick, Mont. 420, the rule estoppel 
brought into operation, the court holding that where person ab- 
breviates his Christian name, estopped deny the validity 
his signature. The all-important thing the question identifica- 
tion. was held Zann Haller, Ind. Am, Rep. 193, 
that the signing name mortgage Catherine was sufficient 
where there was question the identity the person using 
the name. See, also, Cyc. 448. the settled rule that the law 
recognizes only one Christian name, and has been held that the 
insertion omission mistake middle name entirely imma- 
terial. See Cyc. 265. 

There nothing section 112 the Negotiable Instruments 
Law conflict with what has been hereinabove set forth. Subdivi- 
sion section 112 said law merely holds that the acceptor, 
accepting the instrument, admits, among other things, the genuine- 
ness the drawer’s signature, and his capacity and authority 
draw the instrument. This has been the law ever since the famous 
decision Price Neal, Burr. 1354, and has been adopted the 
Court Appeals Title Guarantee Trust Company Haven, 
Ann. Cas. 1131. 

The contract between bank and depositor simple one: 
The bank agrees, far there money deposit with it, pay 
the order the depositor the checks drawn upon it. connec- 
tion with that contract, the bank, for its and the depositor’s protec- 
tion, receives specimen the latter’s signature, that will not 
pay out any forged order. the absence any specific instruc- 
tion the depositor the bank connection with its agreement, the 
bank bound honor the depositor’s orders feels reasonably 
assured the authenticity the depositor’s signature. course, 
the parties agree that the bank shall honor signature except that 
which has some particular identification mark such blot after the 
name, star over letter the name, the bank must strictly 
adhere its contractual duty. 

There greater duty upon bank with relation its depositor 
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than between the ordinary drawer and drawee commercial paper. 
This added duty care devolves upon reason the volume 
business done with each depositor and the continuing character the 
obligation undertakes perform. must reasonably convinced, 
before paying out its depositor’s money, that upon the true and 
valid order such depositor. But need not such extreme 
ends assured would hamper and impede the orderly conduct 
its business. Consequently, unless subject special engagement, 
the bank may pay out and honor check particular account 
the signature upon reasonably conforms the specimen signature 
has its possession. 

Here, the signature copy contained nothing extraordinary. 
did not change the character the defendant’s undertaking; was 
part the ordinary contract bank and depositor. Surely, 
person who signs his name check, adding omitting his middle 
name, misspelling his Christian name, cannot repudiate his signa- 
ture and throw the burden liability the bank, the absence, 
least, fraud bad faith the part the bank. There pre- 
sumption that the drawer the check intended the bank honor 
his signature, and, the signature upon which payment has been 
made sufficiently identified the signature the drawer, the 
drawer liable. 

Sometimes bank may put notice other ways than 
signature that check questionable validity. For instance, 
where depositor’s account shows that the average checks drew 
were small amount, when suddenly there appears check 
many times the amount; when bank, after many years deal- 
ing with depositor, learns that all his checks are presented 
through banks particular and restricted area and there appears 
his check through bank thousands miles away with slight varia- 
tion the specimen signature. These circumstances may put bank 
inquiry from the depositor the valid character the check. 

the instant case, such facts are apparent, and the evidence 
here especially opposes any such further inquiry the bank. 
Further, the bank, when the check was presented, saw: (1) The 
check was written entirely the plaintiff’s handwriting; (2) the sig- 
nature thereon compared favorably and reasonably with the speci- 
men signature its possession; (3) the amount the check was 
not unusual, since checks greater amounts were made the de- 
positor within one month the check upon which this action 
brought; (4) that all the checks drawn during February and 
March were presented through the same Miami Beach Florida Bank; 
(5) there was “stop payment” order; and (6) notice had 
been given that the depositor meant the check invalid. 
Certainly, under these conditions the defendant was justified paying 
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the amount the check. Indeed, did not honor the check, 
might responsible its depositor the event the latter became 
liable suit the holder thereof against him. Baker First 
National Bank Jackson, 147 Miss. 530, 113 So. 205. 

The balancing equities, therefore, demands that the plaintiff 
fail. 

Judgment accordingly directed favor the defendant, dis- 
missing the complaint the merits. 


Cashier Using Bank Draft Payment His 
Own Note 


bank cashier, without authority, caused the assistant 
cashier issue draft another bank, payable one who 
held the cashier’s personal note. The cashier delivered the 
draft the payee and the latter surrendered the note. The 
vice-president the drawer bank, however, discovered the 
transaction and stopped payment the draft. this action 
the payee, was held that the payee was holder due 
course and could enforce the draft against the drawer. National 
Bank Suffolk American Bank Trust Company, Su- 
preme Court Appeals Virginia, 177 Rep. 229. 

The facts are somewhat more complicated than appears 
from the above and are set forth this manner the court. 


The plaintiff and defendant banks are located just across the 
street from each other the city Suffolk. the time the 
transaction involved this suit, Jones was cashier the plain- 
tiff bank, and Hill was cashier the defendant bank. The 
most cordial and friendly relations existed between these banks, and 
daily clearances were made between them certain designated hour. 
about April 1930, Hill obtained personal loan 
$5,500 from the American Bank Trust Company, giving his note 
therefor, indorsed Brinkley. This note matured about 
June 1930, but was not taken Hill maturity. June 
1930, Hill presented the plaintiff bank, payment his note and 
accrued interest thereon, his personal check for $5,530.68, drawn 
favor the plaintiff bank, upon his individual account the Na- 
tional Bank Suffolk. The note evidencing the debt, indorsed 
Brinkley, was, the time the delivery the check, delivered 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §566. 
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Hill. The check was delivered the plaintiff after clearance hours 
June 5th, and, consequently, was held over until the next day’s 
clearance when it, among other checks drawn the defendant bank, 
was presented and cleared the usual course business. June 
7th came the attention Mr. Woolford, vice president the 
defendant bank, that the check Hill had been cleared and 
that Hill had funds his credit with which pay it. Woolford 
thereupon personally sought out Jones, cashier the plaintiff bank, 
informed him the situation, and requested him refund the money. 
answer inquiries Jones, Woolford told him that Hill was 
home sick, whereupon Mr. Jones promptly agreed refund the money 
the National Bank Suffolk, and this was done the next day’s 
clearance, which was June 8th. 

Mr. Jones testified that the friendly relations existing between 
the two banks, and his knowledge that Hill was home sick and 
unable attend his personal affairs, actuated him returning 
the money the defendant bank. Immediately following the con- 
versation between Jones and Woolford, Jones dispatched clerk 
Hill’s home, where was then confined account illness, and 
obtained from him new note upon collateral form, payable five 
days after date, and also the original $5,500 note indorsed 
Brinkley, dated April 1930, which was held collateral. 

The National Bank Suffolk kept some its funds with the 
American National Bank the city Richmond. Several the 
officers the defendant bank were vested with authority sign 
checks drawn upon the funds deposited, among them being 
Vincent, assistant cashier. the day June, 1930, the 
maturity Hill’s five-day collateral note, his capacity cashier 
the National Bank Suffolk, but acting for his own benefit, Hill 
instructed one the clerks, Mr. Howell, draw check upon the 
American National Bank Richmond, payable the American Bank 
Trust Company Suffolk, for $5,500. When this had been done, 
Hill presented the check Vincent, and directed him sign the 
same assistant cashier. Hill did not indicate Vincent for what 
purpose the check was drawn and signed, but told him that would 
given something cover same later. Hill then took this check, 
which was its face payable the American Bank Trust Com- 
pany, Mr. Jones, cashier the plaintiff bank, and said him: 
“Ernest, here your money, Durette handled note for me, placing 
the credit our bank, sent telegram that effect, and 
thank you for your kindness.” Jones accepted this check and again 
delivered Hill his principal note and the collateral. Mr. Hill testi- 
fied this connection that had applied the American National 
Bank Richmond, through Mr. Durrette, its vice president, for 
loan $5,500 his note indorsed Brinkley, and that Mr. 
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Durette had advised him that would make the loan provided Hill 
and Brinkley would furnish financial statements satisfactory his 
and that had directed Mr. Durrette place the proceeds 
this note the credit the National Bank Suffolk, replace the 
amount withdrawn the aforesaid check. 

the following day, June 12, 1930, Mr. Woolford discovered 
that Hill had caused this check issued and that had applied 
same the payment his personal debt due the American Bank 
Trust Company Suffolk. thereupon notified the American 
National Bank Richmond, upon which the check was drawn, the 
facts and caused payment thereof stopped. The check was then 
returned the plaintiff bank, and after negotiations between the 
two institutions failed result settlement, this suit was brought. 


The real question presented was whether under the provi- 
sion the Negotiable Instruments Law the payee nego- 
tiable instrument can holder due course. This ques- 
tion has not been passed the Supreme Court Appeals 
Virginia and the decisions the point other states are 
hopeless conflict. The court here lines with those cases 
which hold that payee, proper circumstances, may 
holder due course. the opinion, the court said: 


The pertinent provisions the Negotiable Instruments Law in- 
volved the above contentions are follows: 

Code, 5752 (Negotiable Instruments Law, 191). “Definitions 
and meaning this chapter, unless the context otherwise 
requires— ‘Holder’ means the payee indorsee bill note 
first delivery the instrument complete form person who 

Code, 5592 (Negotiable Instruments Law, 30). “What con- 
stitutes instrument negotiated when trans- 
ferred from one person another such manner constitute the 
transferee the holder thereof. payable bearer negotiated 
the holder completed delivery.” 

Code, 5614 (Negotiable Instruments Law, 52). “What con- 
stitutes holder due holder due course holder 
who has taken the instrument under following conditions: 

That complete and regular upon its face. 

“2. That became the holder before was overdue and 
without notice that had been previously dishonored, such was the 
fact. 


468 THE BANKING LAW JOURNAL 


That took good faith and for value. 

“4, That the time was negotiated him had notice 
any infirmity the instrument defect the title the person 
negotiating it.” 

Code, 5618 (Negotiable Instruments Law, 56). “What con- 
stitutes notice constitute notice infirmity the 
instrument defect the title the person negotiating the same 
the person whom negotiated must have had actual knowledge 
the infirmity defect knowledge such facts that his action 
taking the instrument amounted bad faith.” 

Code, 5619 (Negotiable Instruments Law, 57). “Rights 
holder due holder due course holds the instrument 
free from any defect title prior parties and free from defenses 
available prior parties among themselves, and may enforce pay- 
ment the instrument for the full amount thereof against all parties 
liable thereon.” 

Code, 5621 Negotiaable Instruments Law, 59). “Who deemed 
holder due holder deemed prima facie 
holder due course, but when shown that the title any person 
who has negotiated the instrument was defective the burden the 
holder prove that some person under whom claims acquired 
the title holder due course. But the last mentioned rule does 
not apply favor party who became bound the instrument 
prior the acquisition such defective title.” 

admitted that the check was complete and regular its 
face, and that the plaintiff bank took before was overdue, and 
for value. precise question presented for determination 
whether not the draft question was “negotiated” the plaintiff 
under subsection Negotiable Instruments Law, (Code, 
5614, subsec. 4), the manner contemplated section said 
act (Code, 5592). The question what constitutes “negotiation,” 
and whether not the payee negotiable instrument can 
holder due course, has not been directly passed upon this court, 
and the decisions the courts other jurisdictions the subject 
seem hopeless conflict. Practically all the cases the subject, 
both home and abroad, are found the notes 437, 
962, and the cases which said notes are appended, wherein the 
cases both sides the question here involved are analyzed and 
discussed length. there pointed out, according one line 
authorities, the payee negotiable instrument, whose hands the 
instrument has its inception obligation, cannot holder 
due course; and, according the other line authorities, the payee 
may holder due course. view the elaborate and instruc- 
tive discussion the question the notes above referred to, would 
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seem unprofitable here undertake discuss and differentiate these 
cases. will, therefore, only refer few the decision illus- 
trate the opposing views the subject. 

One the leading cases holding that payee cannot holder 
due course Vander Ploeg Van Zuuk, 135 Iowa, 350, 112 
807, 808, (N. S.) 490, 124 Am. St. Rep. 275. that 
case two persons signed blank note joint comakers with one 
whom the instrument was intrusted, and who was conferred with 
authority fill for $150, $200, for the purpose raising 
money. filled for $2,000 and delivered the plaintiff 
payee—who had notice that the instrument delivered was not 
filled out accordance with the authority given—in payment past- 
due indebtedness. After referring the foregoing provisions the 
Negotiable Instruments Law, the court said: “It seems under 
these definitions and the applications thereof the plaintiff was holder 
the note, but not holder due course. The latter term seems 
unquestionably used indicate person whom after com- 
pletion and delivery the instrument has been negotiated. the 
ordinary case the payee the instrument the person with whom 
the contract made, and his rights are not general dependent 
any peculiarities the law negotiable instruments. The peculiari- 
ties that law distinguishing negotiable instruments from other 
contracts relate holder who has taken negotiation, and not 
original party. other words, think that ‘holder due 
course’ should construed applicable only one who takes the 
instrument negotiation from another who holder.” court, 
however, further said: ‘We not mean say that case can 
the person named payee negotiable instrument the holder 
thereof ‘in due A., purchasing draft transmitted 
payment A.’s debt B., causes the draft drawn 
payable B., doubt the holder such draft, and taking 
for value, becomes holder due course. This was true before 
the passage the Negotiable Instruments Act. Armstrong Ameri- 
reason think the situation the parties such transaction 
different under the act,” etc. 

the case St. Charles Savings Bank Edwards, 243 Mo. 553, 
147 978, 980, was held that the payee bank check drawn 
the cashier the bank, who delivered the same the payee 
payment his individual debt, cannot bona fide holder thereof 
require actual knowledge infirmity defect, knowledge 
such facts that his action taking the instrument amounted 
bad faith. the paper still the hands the original 
payee, the ‘courier’ has not started its career without luggage.” 
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One the leading cases taking the affirmative view the question 
Liberty Trust Co. Tilton, 217 Mass. 462, 105 605, 606, 
1915B, 144. that case the maker signed note payable 
the order the Liberty Trust Company, and presented complete 
every respect, except its amount, which was blank, the 
defendant Frank Tilton, who for the accommodation the maker, 
signed blank the back, upon the representation and agreement 
the maker that the indorser’s signature should not operative, 
nor the instrument delivered until one Grant also signed the 
back, and that should then filled out for $200, and more. 
Grant did not sign the note, and the amount $400 was filled 
without the knowledge authority the maker the note. The 
note was then delivered the payee, who took without knowledge 
the agreement, and for value and good faith. was held that 
the payee occupied the position holder due course under the 
Negotiable Instruments Act, the court saying: 

defined section 47, whereby provided that 
‘an instrument negotiated when transferred from one person 
another such manner constitute the transferee the holder 
‘Holder’ defined section 207 ‘the payee in- 
dorsee bill note who possession it.? The remaining 
sentence section 47, viz., ‘If payable bearer negotiated 
delivery; payable order negotiated the indorsement 
the holder completed delivery,’ was not intended include all the 
ways which instrument might negotiated, nor restrict the 
comprehensive terms the preceding sentence. Plainly under these 
two sections negotiable instrument payablé named payee 
negotiated when the physical possession handed for value 
the person named payee. One effect the last sentence section 
describe the method which the person who first becomes 
holder may pass title. does not comprehend all the ways which 
instrument may negotiated. 

“The word ‘negotiate’ being defined thus the act, and being 
given definition conformity that attached the common 
law before the passage the act, must held have the same 
meaning throughout the statute the absence strongly counter- 
vailing context requiring different signification. The conclusion 
follows that the payee named promissory note who purchases 
complete form for value before maturity, good faith and without 
notice any infirmity title otherwise, person whom 
has been negotiated holder due course, notwithstanding was 
signed blank the party charged, whose instructions 
the filling blanks and the delivery have not been followed the 
one whom was intrusted him its incomplete state.” 

thus appears from the authorities that the whole question 
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issue depends, the last analysis, upon whether not the second 
sentence section (Code, 5592), providing that instrument, 
“if payable bearer negotiated delivery; payable order 
negotiated the indorsement the holder completed de- 
livery,” provides the only method which instrument can 
negotiated within the purport subsection section the Law 
(Code, 5614, subsec. 4), whether delivery the instrument 
the payee one who not ostensible party thereto and whose 
hands not existing obligation, constitutes negotiation within 
the meaning said act. 

While think may said that the proper construction 
put upon this section may still regarded least debatable, and 
while recognize the force the reasoning advanced favor 
the negative view, think the better opinion with the affirmative 
view the question both reason and weight authority. We, 
therefore, conclude that payee who receives completed negotiable 
instrument from the holder thereof, for value, before maturity, with- 
out notice any infirmity, and good faith, holder due course 
within the purview the Negotiable Instruments Law. not 
mean say, however, that every payee can, may be, holder 
due course, for although under section said Law (Code, 5621) 
every holder deemed prima facie holder due course when 
payee takes note direct from maker, this presumption is, course, 
rebutted proof that fact. 


Agreement Bank Pay for Useful Information 


recent case, involving rather unusual point law, 
appeared that the plaintiff, some manner not divulged 
the opinion, discovered that the defendant bank had, 
through error, credited depositor Moore deposits 
aggregating $12,269.52, which deposits had been made 
and should have been credited depositor Moore. 
The case Stewart Fourth National Bank, Supreme Court 
Kansas, Pac. Rep. (2d) 918. 

The plaintiff called the defendant bank the telephone 
and had conversation with John McLean, vice-president, 
which according her (the plaintiff’s) testimony ran 
follows: 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §336. 
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told him had some information give the bank that 
thought would very valuable them, concerning the overpayment 
one their depositors. told him that this was not small sum 
few hundred dollars thousand dollars, but that was 
staggering amount, and that would give them the information and 
thought would worth something the bank could recover 
that. told ahead and give him the information and the 
bank would take up, and they were able realize anything 
information they would glad the right thing for and 
liberal. also told them they checked and found informa- 
tion was correct that also had some more information that thought 
would valuable the bank. told him that the information that 
had was the effect that they had overpaid Lawrence Moore, 
otherwise known Moore. 


appeared that Moore had withdrawn some $8,000 
the amount erroneously credited his account and had 
used purchasing and improving certain piece real 
property and also purchasing shares stock building 


and loan association. After receiving the information de- 
scribed the plaintiff’s testimony, above quoted, the bank 
proceeded against Moore and succeeded recovering 
net amount $5,796. 

this action the jury determined that the information 
given the bank the plaintiff was worth $1,000 and 
rendered verdict her favor for that amount. The higher 
court affirmed and wrote part follows: 


Appellant (the defendant bank) cites the first point involved 
many cases concluding that the contract upon which recovery was 
sought was too indefinite establish enforceable contract. 
Such might have been said the contract here under considera- 
tion, the plaintiff had attempted enforce full and complete 
contract itself. The plaintiff her petition specifically 
edged its incompleteness itself proper allegations for quantum 
meruit (an action recover the reasonable value the service 
rendered), which course would not have been necessary the 
promise and agreement had contained definite sum compensation. 
Some the cases cited have reference enforcing liens lost prop- 
erty, when discovered, after reward had been offered. The case 
Nichols Coppock, 124 Kan. 652, 261 574, cited where was 
held that the sale property “easy terms” was too indefinite. 
The missing feature there could not supplied under quantum meruit 
and was not attempted. That very different from employing 
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one and agreeing pay him reasonable wages. His contract defi- 
nite, and action for quantum meruit decidedly proper. 

The second point involved, outlined appellant, follows: 
“The appellee (the plaintiff) gave the information voluntarily without 
promise compensation, and the claimed services were performed 
prior the offer reward.” 

This correct according the testimony defendant’s witnesses 
who were not given credence the jury. And since there was suf- 
ficient evidence support the verdict the jury, must accept 
that which the jury credited, and negatives the above statement 
the information being given without promise compensation 
and also negatives the second part the statement the services 
being performed prior the offer reward. The plaintiff’s evidence 
this point, which the jury credited, leaves this question undebatable 
(see testimony quoted above). 

The third point involved among the errors assigned that the 
agreement was contrary public policy and therefore void. Appel- 
lant cites numerous authorities where such contracts have encouraged 
extortion, and have been denominated common barratry and 
champerty, citing 21—745, being our statute common 
barretry (the offense exciting lawsuits) our Criminal Code, which 
offense generally defined that frequently exciting and stirring 
quarrels either law otherwise. This feature public policy 
turns largely the facts and circumstances the case. one rule 
statement will determine it. 

argued that was the duty the plaintiff furnish the 
information she did soon came her knowledge, and again 
that was wrong and against public policy agree furnish for 
compensation. Some the cases cited hold very properly that 
may against public policy agree out and gather informa- 
tion that will produce litigation. The proposition here that have 
heard that you have lost mistake several thousand dollars; you 
care for such information, will tell you where said you have 
lost it, and where said you may able recover some it. 
Most cases involving public policy include work services per- 
formed after the making the agreement, which work itself 

what may against public policy. Among the cases cited there does 
not seem, any precedent divulging information already 
one’s possession, not received trust confidence, which bene- 
fit the other contracting party. the Millspaugh Case, supra, 
was held: contract obtain lease upon state land from the 
board administration, which provides that the compensation shall 
depend upon the success the efforts obtain the lease, not void 
against public policy, where immoral, illegal, corrupt acts 
are claimed shown.” Syllabus par. 
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has long been the rule this and other states that there 
presumption that contract illegal, and its illegality must made 
appear from the facts and circumstances involved. See, McBratney 
Chandler, Kan. 692, Am. Rep. 213, and Paving Co. 


Power Trust Company Guarantee Notes 


trust company, organized under the laws West 
Virginia, has the power guarantee notes sold other 
parties. This was decided the Supreme Court Appeals 
West Virginia, the case Given Western Southern 
Life Insurance Co., 177 Rep. 777. 

this case the Huntington Bank Trust Company sold 
the defendant insurance company series notes issued 
school corporation and entered into contract guar- 
antee payment the notes. default was made the pay- 
ment some the notes and the bank, accordance with 
the terms its contract, repurchased them, paying the 
insurance company the face value the notes and interest. 
This action was brought the Commissioner Banking 
recover the amount paid the trust company the insur- 
ance company the ground that the making the contract, 
under which the payment was made, was outside the powers 
the trust company. The court held that the trust company 
had the necessary power and that the Commissioner could not 
recover, saying: 

chapter (Acts 1891), trust companies were granted author- 
engage general banking business; “to make insurance 
every kind pertaining connected with titles real 
buy, sell and guarantee bonds, loans and evidences indebtedness, 
whether persons corporations, and make, execute and perfect 
such and many contracts, agreements, policies and other instru- 
ments may required therefor (section issue insurance 
for the fidelity persons holding places responsibility and trust; 
become surety any case where law one more sureties may 
required for the faithful performance any trust, office, duty, 
action, engagement; act surety for the faithful performance 
any contract entered into with any person, firm, corporation, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §126. 
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with any state government public authority any person 
persons, corporation corporations; become surety for the 
faithful performance the duties any officer, clerk, employee 
any corporation (other than municipal corporation), firm, 
person; and become surety upon the bond any writ error, 
supersedeas, appeal. chapter 85, Acts 1901, all the above- 
enumerated powers were retained and others added. chapter 
Acts 1903, was provided that trust company engaged the 
banking business shall accepted surety any bond under- 
taking required any the courts this state, shall become 
surety guarantor for any individual, firm, corporation, for the 
faithful discharge duty any position, for the performance 
any contract, except provided section the act, which 
authorizes trust companies “to buy, hold, sell and gurantee bonds, 
stocks, loans and evidences indebtedness, whether persons, 
corporations, and make, execute and perfect such and many con- 
tracts, agreements, and other instruments may required there- 
for.” chapter 80, Acts 1919, the act 1903 was amended 
without changing the provision authorizing trust companies “to buy, 
hold, sell and guarantee bonds, stocks, loans and evidences indebted- 
ness” (section 1), etc. Chapter 23, Acts 1929 (re-enacted sub- 
stantially Code 1931, 31-4-9), provides: “No banking institution 
shall become accepted surety any bond undertaking 
required the laws the courts this state, any other state, 
shall become surety guarantor any person, firm corpora- 
tion for the discharge any duty any position the performance 
any contract undertaking.” 

will thus observed that, from 1891 1929, trust companies, 
doing banking business, were authorized “to buy, hold, sell and guar- 
antee bonds, stocks, loans and other evidence indebtedness.” 
that, whether the bank sold the notes the insurance company, the 
contract and bill would seem indicate, assumed liability thereon 
guarantor, legally bound the extent its undertaking. 

There can doubt that the statute authorizes the bank 
become liable for the payment negotiable paper that does not 
own. liable operation law for the payment negotiable 
paper owns and transfers. The statute, therefore, necessarily con- 
templates that the bank may assume the payment indebtedness 
which has interest. defined Bouvier’s Law 
Dictionary follows: whom guarantee made. Also, 
make oneself responsible for the obligation another.” Webster’s 
definition is: “To guarantee, warranty surety for; especially 
undertake answer for the debt, default miscarriage an- 
other; become responsible for the fulfillment the agreement 
another.” 
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Simplification Banking Forms 


The American Bankers Association, through its Bank 
Management Commission, making new effort persuade 
banks throughout the country adopt standard forms 
checks, drafts, uniform size and arrangement. 
Bulletin No. 65, which the Association sending out, con- 
tains illustrations the various recommended forms bank 
drafts, pocket checks, customers’ checks and voucher checks. 
The text the bulletin reads follows: 

“We are making special request for your co-operation 
movement which, believe, beneficial many ways your institu- 
tion. refer the simplified practice recommendations. 

“About ten years ago, when simplified practice was inaugurated, 
conference the simplification bank checks, notes, drafts, and 
similar instruments was held, and recommendations covering sizes 
such instruments and uniformity arrangement subject matter 
were adopted the American Bankers Association, and promulgated 
the United States Department Commerce. 

“These recommendations were brought the attention banks, 
business houses using large number bank instruments, com- 
mercial stationers, and lithographers. subsequent survey indicated 
that the recommended forms had been generally adopted and were 
use about per cent. all bank transactions. the effort 
keep adherence the recommendations high level felt 
advisable direct the attention banks again this subject 
the present time. That the purpose this Bulletin. 

“The sizes banking forms this Simplified Practice Recom- 
mendation, which have recently been re-affirmed the special com- 
mittee charge, are follows: 

Checks and Counter Checks—3 1/16 814 inches 

“Pocket inches (with additional end stub 
when not interleaved 234 inches which includes the binding 
margin). 

“Cashiers Checks, Special Checks, Voucher Checks, Notes, Trade 
Acceptances, and Certificates inches. 

sizes can cut economically from standard sizes paper 
and enable the manufacturer such forms eliminate waste, thereby 
considerably reducing the cost. Furthermore, the more uniformity 
that can introduced check sizes, the greater the ease and 
efficiency with which they can handled they through the 
regular work the bank, and the greater the ease filing and find- 
ing them. 
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“Furthermore, uniform arrangement the information appear- 
ing the face the check should appeal banks, which have 
much handling such forms, because places all the essential 
data where can read single glance. The recommended 
arrangement that all checks (except those drawn draft style) 
the number, transit number, date, amount figures, and signature 
appear the right hand end. 

recommended that the transit number printed Gothic 
Litho Roman type (not script) and that include, addition 
the transit number the bank which the check drawn, the 
number the Federal Reserve District which such bank located. 
The district number should appear immediately beneath the transit 
number this manner: 68—4 

recommended, also, that banks desiring clear their checks 
through branch Federal Reserve Banks indicate this their checks 
placing after the Federal Reserve District number the first three 
four letters the name the city which the Federal Reserve 
branch located. For example, Buffalo may represented 
50-772 and Nashville 87-313. 

NASH 


“If every bank would adopt these recommendations would 
greatly reduce bank operating expenses: first, the cost the 
forms and, second, the handling them. The total savings would 
run into millions dollars. check, after has been printed, 
delivered the customer, and made out him, comes back through 
some bank banks and goes through various provings, listings, 
sortings, creditings and chargings. each these operations much 
time saved the essential information located the same place 
every check. 

true that with checks varying sizes and arrangement not 
great deal time wasted any single check. But the aggre- 
gate such lack uniformity slows the machinery check han- 
dling, causes losses various kinds—in short, runs operating 
costs. Placing the essential information every check where can 
found glance will away with these split-second wasters 
time. 

“But the elimination such wastes cannot accomplished with- 
out the co-operation your bank. achieve its full success, the 
recommendation bank checks, etc., must enlist the support all 
banks. Those which fail participate not only lose whatever bene- 
fits they might enjoy from simplication; they also deprive those with 
whom they business part these benefits. 

“You are urged, therefore, see that your bank’s checks and 
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drafts are printed paper the recommended size and that the 
material thereon arranged the suggested forms. You are 
further asked explain customers who request checks odd 
sizes and arrangements the unnecessary costliness handling checks 
which are unusual either size form. 

“The success the simplified practice movement depends the 
willingness each bank its part sacrificing its individual 
preference for check and other forms with immaterial differences. 
Will you help?” 


Proceeds Policy Subject Life Insurance Trust 
Agreement Exempt from Creditors 


The Pennsylvania statute (40 Pa., 517), declares 
that the proceeds policy life insurance made for the 
benefit the wife, children, dependent relative the in- 
sured, are exempt from all claims creditors. has been 
held that policy naming trust company, beneficiary 
trust for the insured’s wife and children exempt, under this 
statute, from all claims creditors upon the bankruptcy 
the insured. Phillips, United States District Court, 
Pennsylvania, Fed. Supp. 807. 

The facts showed that, 1914, the bankrupt took out 
$5,000 policy insurance his life payable his executors, 
administrators assigns, the effect which was make the 
proceeds payable his estate. The policy expressly reserved 
the right the insured change the beneficiary. April, 
1981, entered into life insurance trust agreement with the 
First National Bank Williamsport, Pennsylvania, pursuant 
which the name the beneficiary was changed that bank 
trust for the insured’s wife and children. May, 
the insured went bankruptcy and the trustee bankruptcy 
claimed entitled the cash surrender value the policy, 
contending that did not come within the scope the statute. 
deciding against the trustee bankruptcy, the court said: 

The trustee bankruptcy takes the position that the bene- 
ficiary named was the First National Bank Williamsport, trustee, 
under the insurance trust agreement, the policy was not made for the 
benefit the wife children dependent relative the bankrupt, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 670. 
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but that the trust was secret one for the benefit the bankrupt 
himself. There are facts the case from which such conclusion 
could reached. The facts lead contrary conclusion. 

The question whether the policy life insurance was made for 
the benefit the wife children dependent relative the insured. 
order that policy may made for the benefit the wife 
children insured, not necessary that such stated the 
policy alone. Such plan for distribution the proceeds 
policy was made this case most cases results greater 
benefit the wife and children the insured than the usual plan 
making the wife and children beneficiaries the policy. 
opinion, the Legislature Pennsylvania intended cover such 
situation presented the facts this case, 

conclude, therefore, that the policy life insurance this case 
was made for the benefit the wife and children the bankrupt, and 
that, under the Pennsylvania Act June 28, 1923, 884 (40 
Pa. sec. 517), the cash surrender value was exempt from all 
claims the creditors the bankrupt. 


Illegal Dividend Covered Fidelity Clause 


The directors bank declared illegal dividend for the 
purpose making good themselves the amount as- 
sessment imposed against them stockholders upon pre- 
vious reorganization the bank. was held that this was 
covered fidelity bond insuring the bank against loss 
through the dishonesty any officer trustee. First State 
Bank Temple Metropolitan Casualty Company, Supreme 
Court Texas, Rep. (2d) 835. 

appeared that the First State Bank Temple became 
insolvent and was liquidated stockholders the 
bank thereupon became liable for their respective statutory 
assessments. The plaintiff bank was organized and the stock- 
holders the closed bank became stockholders the new, 
plaintiff, bank and were indebted the plaintiff bank the 
amount their assessments. stockholders, some 
them, being also directors the plaintiff bank, agreed among 
themselves pay their assessments and reimburse them- 
selves declaring the illegal dividend referred to. The de- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §668. 
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fendant surety company, the meantime, had issued fidelity 
bond the plaintiff bank insuring against loss resulting 
through the dishonesty any employee “except 
inactive vice-presidents and directors other than officers.” The 
bond defined “dishonesty” including wrongful abstraction, 
misapplication misappropriation “directly collusion 
and connivance with others.” 

the trial this case, judgment was given against the 
defendant surety company the sum $22,000. This was 
reversed upon appeal the Court Civil Appeals. The 
opinion the Court Civil Appeals was published the 
May, 1933, issue the Journal page 403. the present 
appeal, the Supreme Court reverses the Court Civil Ap- 
peals and reinstates the judgment against the defendant. The 
following paragraphs are quoted from the court’s opinion: 


Plaintiff error (the bank) creature our state laws, title 
16, chapters inclusive, Revised Civil Statutes Texas. Banks 
occupy important position our business affairs. The officers 
and directors control the operation bank. directors are 
trustees, and their acts with respect the property the bank are 
controlled the principles law governing other trustees. Tex. 
Jur. 189, 190; 14a 97, 98, 99. The law exacts those who 
manage the affairs bank obedience certain fundamental prin- 
ciples rules. They owe high duty the general public and 
stockholders. The directors and officers owe the bank scrupulous 
good faith the performance the duties which they have assumed, 
and they should discharge those duties with prudence and good faith, 
and with ordinary care and diligence. Seale Baker, Tex. 283, 
742, 744, Am. St. Rep. 592, 604; Minor Mechanics’ 
Bank, Pet. 47; McShane Howard Bank, Md. 
135, 152, 776, 779, 552, 556; Phillips Bossard 
footnote. 

the case Seale Baker, supra, discussing the duties 
directors banking corporations, was said: “They have important 
duties perform towards its creditors, customers, and stockholders, 
all whom have the right expect that these duties will per- 
formed with diligence and fidelity, and that the capital the corpo- 
ration will thus protected against misappropriation and diversion 
and the legitimate purposes the corporation.” 

The statutes controlling the operations state banks unequivo- 
cally state what the officers bank may and may not do. 
Article 507 (Rev. St.) provides, part: 
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“No bank bank and trust company any member either, 
during the time shall continue its operations, shall withdraw 
permit withdrawn any part its capital, either the form 
dividends otherwise.” 

“No dividend shall ever made such bank while continues 
its operations, amount greater than its net profits then hand, 
deducting therefrom its losses and bad debts.” 

“The board directors any such bank may declare semi- 
annual quarterly dividend such dividend has been earned, the 
corporation fully solvent without such earnings proposed 
divided. But they shall not declare dividend any time when the 
capital such corporation shall have become impaired such 
extent that not worth good resources the full amount paid 
after the payment all liabilities.” 

Article 508 also part provides: “Any officer director such 
corporation who shall assent declaring and paying dividends when 
the capital stock impaired shall personally liable the 
creditors the corporation the amount his proportion the 
proposed dividend, any loss occur reason the payment 
such dividend.” 

Article 544 Vernon’s Ann. places heavy penalty upon 
“every president, cashier, director, teller, clerk, agent any State 
bank bank and trust company incorporated under the laws 
Texas, who embezzles fraudulently abstracts willfully misapplies 
any the moneys, funds credits such bank bank and trust 
company.” 

Let apply the foregoing principles the issues raised this 
case. contended that the dividend was declared vote 
the directors spread upon the minutes the bank, and that, the 
payment the dividend was misappropriation the funds 
assets the bank, was the act the directors the bank, and 
not the employees, stipulated the insurance policy; and there- 
fore there liability the part the insurance company. The 
purpose the policy was protect the bank from the dishonesty 
its employees, described therein. That instrument describes the 
terms under which the company undertook bind itself, the fol- 
lowing language: ‘Dishonesty’ includes wrongful abstraction, mis- 
application mis-appropriation and/or any other dishonest, fraudu- 
lent criminal act, whenever committed and whether done the 
employee directly collusion and connivance with others.” (Italics 
ours.) 

construing the contract before us, recognize the general rule 
that the obligation surety strictly construed and that 
the surety has the right stand upon the letter his contract. 
However, the policy constituting the contract must given such 
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construction carry out the purposes for which was 
and the intention the parties thereto. Besides, article 498 the 
Statutes provides that: “All officers and employees State 
banking institutions whose duties permit require the handling 
any the funds the bank shall give good and sufficient 
bond conditioned for the faithful performance their duties 
and such pecuniary loss the bank may sustain for money other 
valuable securities embezzled, wrongfully abstracted willfully mis- 
applied any such officer employee. 

The great object the law protect from misapplication for 
improper purposes the assets banks. The lawmakers have meas- 
ured plain terms certain restrictions with respect the manage- 
ment banks their officers and directors. The law requires 
good and sufficient bond. Therefore the bond question should 
construed connection with the statutes before us, order arrive 
the purpose for which was executed. Furthermore, 
fidelity bond, and will given more liberal construction than 
contract which involves only the pure question the rights and 
obligations surety. Couch’s Cyclopedia Insurance Law, vol. 
1119a, 4324 seq., and authorities cited. 

The historic case Minor Mechanics’ Bank, supra, involved 
suit bond given the cashier, conditioned that the cashier 
would well and truly execute the duties his position. The bonds- 
men defended the ground that the loss suffered the bank and 
the failure the cashier the performance his duties were caused 
the connivance and permission the board directors. The 
Supreme Court the United States, noted opinion, speaking 
through Mr. Justice Story, said: 

“Upon deliberate consideration, are opinion, that the pleas, 
which these issues are founded, are substantially bad. They set 
defence for the cashier, that his omission ‘well and truly 
perform’ the duties cashier, was, the wrong, connivance and 
permission the board directors. The question then comes 
this, whether any act vote the board directors, violation 
their own duties, and fraud the rights and interest the 
stockholders the bank, could amount justification the 
cashier, who was particips criminis, (partner crime.) 

“We are opinion, that could not. However broad and 
general the powers the directors may be, for the government and 
management the concerns the bank, the general language 
the charter and by-laws, those powers are not unlimited, but must 
receive rational exposition. cannot pretended, that the board 
could, vote authorize the cashier plunder the funds the 
bank, cheat the stockholders their interest therein.” 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE COLLECTING CHECK 
WRONGFULLY INDORSED 


Northwestern Upholstering Co. First National Bank Trust Co., 
Supreme Court Minnesota, 258 Rep. 724 


check payable the Northwestern Reed and Rattan Com- 
pany, through error otherwise, came the hands the North- 
western Reed and Fibre Company, then receivership. The re- 
ceiver the second named company indorsed the check and de- 
posited his account such receiver the defendant bank, 
which was collected and paid the receiver. was held that the 
bank was put upon notice that the check was not being deposited 
the the payee the check and that was guilty con- 
version and, therefore, liable the plaintiff corporation, which was 
the successor the payee corporation, for the amount the check. 


Syllabus the Court 


check made was, through error otherwise, received 
indorsed the check receiver was fact receiver and 
had connection with gave the check defendant bank for 
collection. The check was subsequently and paid defend- 
held, judgment pleadings properly given for appears 
matter law that defendant bank had knowledge that whom knew 
represent, was not the 


Appeal from Municipal Court Minneapolis; Luther Young- 
dahl, Judge. 

Action the Northwestern Upholstering Company against the 
First National Bank Trust Company Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Junell, Driscoll, Fletcher, Dorsey Barker, Hugh Barber, and 
Donald Nelson, all Minneapolis, for appellant. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §528. 
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Hubachek and MeNamara, both Minneapolis, for re- 
spondent. 


DEVANEY, for conversion the municipal court 
Minneapolis recover $371.52 with interest. The facts are not dis- 
pute. July 1930, check the American National Bank St. 
Cloud was drawn and made payable ‘‘N. Reed and Rattan Com- 
the amount $371.52, Through error otherwise, this 
check came into the possession Hoetger, then receiver the 
Northwestern Reed Fibre Company. indorsed the check, ‘‘W. 
Hoetger, Receiver Reed and Rattan and deposited 
with defendant, First National Bank Trust Company Minne- 
apolis. Defendant bank collected the amount the check from the 
American National Bank St. Cloud and subsequently credited the 
same Hoetger’s account receiver the Northwestern Reed Fibre 
Company. The Northwestern Reed Rattan Company and the North- 
western Reed Fibre Company are two separate and corpora- 
tions. About seven years before the issuance this check, the North- 
western Reed Rattan Company had changed its name the North- 
western Upholstering Company, plaintiff this action. There 
question but that Hoetger wrongfully and unlawfully indorsed this 
check and that plaintiff, Northwestern Upholstering Company, which 
the rights the Northwestern Reed Rattan Company, 
should have received the proceeds thereof but has not received the same. 

about October 1931, Hoetger withdrew the proceeds this 
check, and about March 21, 1932, his account with defendant 
bank receiver the Northwestern Reed Fibre Company was 
closed. About two years after Hoetger had closed out his account with 
defendant, plaintiff made claim for the amount this check upon de- 
fendant bank. Upon motion, the trial court granted plaintiff judg- 
ment the pleadings. Defendant appeals from judgment entered 
thereafter. 

The single question presented whether, this state facts, 
plaintiff entitled judgment its favor the pleadings. What 
happened was this: The check made was, through error other- 
not appear from the pleadings that ever was receivership. was 
reality receiver and had connection with The bank 
the check the account receiver despite the in- 

obvious that planitiff cannot maintain action for money 
had and received against defendant, for defendant has paid out 
Hoetger what collected the check and has not been personally en- 
riched. action indebitatus assumpsit for money had and received 
will not lie against one who has not been personally enriched the 
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transaction. Erickson Borchardt, 177 381, 225 145; 
Burleson Langdon, 174 Minn. 264, 219 155. 


Under Mason’s Minn. St. 1927, 7233-1, defendant bank receiv- 
ing this item for collection acted agent for Hoetger, the depositor. 
does not appear from the pleadings that there was any special writ- 
ten agreement between Hoetger and the bank the contrary. Defend- 
ant claims that agent who acts for his principal good faith and 
without knowing any wrong without being guilty gross neg- 
ligence not knowing, and who disposes property which the prin- 
cipal has right dispose of, not thereby rendered liable for con- 
version property. cites Leuthold Fairchild, Minn. 99, 
Minn. 317, 319, 628. Defendant further claims that ac- 
tion cannot maintained third party against agent who, with- 
out knowledge notice the paramount rights the third party, 
pays money property collected him over his principal. 
cites Shepard Sherin, Minn. 382, 718; Kremer Lewis, 
137 Minn. 368, 163 732. 

Taking defendant its word without passing upon the correctness 
the above announced rules, not think defendant relieved 
liability. our opinion the bank was guilty conversion. The 
bank knew Hoetger only receiver the Northwestern Reed Fibre 
Company. deposited the check his account such re- 
had connection with the Northwestern Reed Rattan 
Company. Defendant’s actions were not ‘‘without knowledge’’ within 
the above rules, for had notice the check itself that the North- 
western Reed Rattan Company, whose rights succeeded, 
was the payee and not the Northwestern Reed Fibre Company, whom 
Hoetger represented and whose account deposited the check. 

motion for judgment the pleadings plaintiff the nature 
demurrer. the sufficiency the answer and admits 
the facts therein set out true. Dunnell, Minn. Dig. 7690a, 7693, 
and cited. the answer defendant alleges that acted without 
knowledge any rights claims the plaintiff herein. Yet, the 
same answer admission the fact that this check made payable 
the ‘‘N. Reed and Rattan and, indorsed above de- 
was credited account Hoetger receiver the North- 
western Reed Fibre Company. This enough itself show de- 
fendant have had knowledge matter law and have been 
guilty conversion this check. This result cannot avoided 
general statement the answer that defendant acted without 
knowledge. firmly established that specific allegations prevail over 
general allegations. Dunnell, Minn. Dig. 7722. 


THE BANKING LAW JOURNAL 


COLLECTING BANK NOT LIABLE ROR 
CORRESPONDENT’S DEFAULT 


Bay State Milling Co. Hartford Accident Indemnity Co., Supreme 
Court Minnesota, 259 Rep. 


Under the provisions section 7233-1, Mason’s Minn. St. 1927, 
bank forwarding draft for collection properly selected cor- 
respondent bank not liable the drawer upon the collection until 
has had opportunity withdraw the funds collected its 
correspondent bank and it. Such withdrawal, however, 
must accomplished quickly draft could collected the 
ordinary course business had the collection been remitted 
draft instead being the forwarding bank’s account. 

The default the corresponding bank this case consisted 
the bank’s failure while the proceeds the collection were still 
its hands. 

Prior the adoption the 1927 statute, referred above, the 
decisions Minnesota held that collecting bank was liable for the 
default negligence its correspondents collecting agents. 

The action was brought the depositor the collection item 
against insurance company, which had issued policy protect- 
ing the depositor against loss ‘‘through failure any bank pay 
the insured the money such bank may any demand 
draft forwarded from any the insured’s The point was 
that, the bank deposit was not liable the plaintiff, the in- 
surance company would be. was held that the bank was not 
liable and that the plaintiff, therefore, had claim against the in- 
surance company. 


Appeal from District Court, Hennepin County; Selover, 
Judge. 

Action the Bay State Milling Company against the Hartford 
Accident Indemnity Company. demurrer the complaint was 
overruled, and defendant appeals. 

Affirmed. 

Kingman, Cross, Morley Cant and Alfred Stoll, all Minne- 
apolis, for appellant. 

Junell, Driscoll, Fletcher, Dorsey Barker and Joseph Colman, 
all Minneapolis, for respondent. 


LORING, J.—In suit depositor upon policy insuring 
against loss ‘‘through failure any bank pay the insured the 
money such bank may collect any demand draft forwarded from any 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §300. 
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the insured’s the trial court overruled demurrer the 
complaint. 

was stipulated that the only question presented here whether 
the First National Bank Minneapolis liable its depositor, the 
plaintiff herein, reason the facts alleged the complaint. 
the bank liable, plaintiff has suffered loss. not liable, 
plaintiff admittedly entitled recover. 

February 16, 1933, plaintiff drew the Elite Baking Company 
South Akron, Ohio, draft payable arrival shipment cer- 
tain goods. The draft was made the order the First National 
Bank Minneapolis, deposited for collection with that bank February 
18, 1933, which day was forwarded the Union Trust Company 
Cleveland, Ohio, with instructions collect and make return when 
the draft was actually paid. was collected February 24, 1933, 
and, according established usage the two banks, the 
account the Minneapolis bank. the same day advice collec- 
tion was mailed the Minneapolis bank and this was received Mon- 
day morning, February 27, 1933. that morning the Cleveland bank 
did not open for business, and has not since done so. conceded 
that there was negligence the part the Minneapolis bank 
selecting the Cleveland bank through which make collection the 
draft. 

Our statute, section 7233-1, Mason’s Minn. St. 1927, which was 
tion chapter 138, Laws 1927, provides follows: ‘‘Any bank, 
savings bank trust company (hereinafter called ‘bank’) doing busi- 
ness this state, receiving items for deposit collection, the ab- 
sence written agreement the contrary, shall act only the de- 
positor’s collecting agent and shall have responsibility beyond the 
exercise due All such items shall subject final 
payment solvent credits, Such bank shall not liable for 
default negligence its duly selected correspondents nor for losses 
transit, and each correspondent selected shall not liable except 
for its own negligence. Such bank correspondent may send items, 
directly indirectly, any bank the payer, and accept its 
draft, check, credit conditional payment lieu cash. may 
charge back any item any time before final payment whether returned 

That statute changes the common law theretofore existed 


this state, least two respects. Before that time collecting bank 
was regarded independent contractor responsible for the default 
its agents, and was not necessary show that had been negligent 
selecting its agent, and such bank was responsible for accepting 
collections otherwise than cash. Hommerberg State Bank Slay- 
ton, 170 Minn. 15, 212 16; Federal Reserve Bank Malloy, 264 
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First State Bank Ashby, 173 Minn. 533, 217 934. The Legis- 
lature recognized that the usages and conditions the banking business 
had changed and progressed point where our existing law 
this regard could not practically applied commerce. there- 
fore provided that bank should not liable for default negligence 
the part properly selected correspondent, and that each corre- 
spondent should liable only for its own negligence. Items received 
for collection, the absence contract, should subject 
final payment cash solvent credits, and bank might send items 
directly indirectly any bank including the drawee payor and 
conditional payment lieu cash draft, check, credit. 
think that the statute was remedied its nature and calculated 
the conditions under which had become impracticable for 
the banks conduct business. Therefore, the statute does not require 
the strict construction contended for the appellant, and should 
construed the light the practice generally prevailing among 
banks and known the Legislature whereby credit the account 
the forwarding bank was accepted like manner were drafts 
checks. the absence statute, the collection the draft and the 
erediting the proceeds the Cleveland bank the Minneapolis 
bank would have constituted the Minneapolis bank the the 
Cleveland bank the case other depositors, but the statute has 
stepped and has said that that credit may regarded condi- 
tional payment lieu cash. order give this provision the 
statute effect, must hold that the Minneapolis bank did not become 
the unconditional debtor the plaintiff until had had opportunity 
draw the Cleveland bank against such payment, which was not 
final until then. The defendant, while admitting the necessity for 
construction the statute, insists that this not practical rule be- 
cause leaves the time indefinite for what may regarded the final 
payment cash. not think so. Had the Cleveland bank 
promptly remitted draft, could not have been collected before the 
bank closed, and the Minneapolis bank would not have been liable. 
apparent from the tenor the statute that was the purpose the 
Legislature put the same basis; therefore the Minneapolis 
bank was entitled notice from the Cleveland bank that had such 
and opportunity given promptly draw against it. That 
opportunity would not extend beyond the time when might have col- 
lected the draft, had received draft instead notice 
think this reasonable rule and practical one the ordinary 
course banking business, well proper construction the 
legislative intent. adopt that construction. 

the precise point before us, there authority this state. 
Jefferson County Building Loan Ass’n Southern Bank Trust 
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Co., 225 Ala. 25, 142 So. 66, 70, plaintiff deposited certain checks under 
agreement whereby the defendant bank acted only agent and 
would liable ‘‘only when proceeds actual funds solvent credits 
shall have come into its personal The defendant sent the 
checks the bank Ensley for collection, and drew draft that 
bank the amount the checks. The Ensley bank collected the checks, 
them the defandant bank collection account, and at- 
tempted pay the draft giving draft another bank. 
then charged that draft the defendant bank the collection account. 
The Ensley bank failed before its draft was cleared. The court held 
that neither the deposited checks nor their proceeds became the property 
the defendant bank until the proceeds were actually received 
funds solvent credits according the terms the contract, not- 
withstanding that the books the Ensley bank had received 
eredit for these checks collected. held that such credits did not 
change the status the receiving bank and the depositor from principal 
and agent debtor and creditor. The court there said: 


effect the cases that mere bookkeeping between bank 
and subagent will change the actual status, express implied, the 
parties, destroy the right which arises out the real transaction. 


That say, the mere crediting remitting bank subagent 
with the proceeds collection will not preclude the owner the paper 
from recovering the proceeds from the collecting bank. 
Commercial National Bank (Tex. Com. App.) 240 908, 
904; Morse Banks and Banking (6th Ed.) 250; Michie 
Banks and Banking, 159, 162, 163, 164; Franklin County Nat. Bank 
Beal (C. C.) 606, Holder Western German Bank (C. C.) 
132 187. 

results from the foregoing that the insolvency collecting 
bank which the receiving bank sent check draft for collection, 
the the check draft has been made before closes 
for business, and the amount has not been actually paid the remitting 
bank, does not change the status the receiving bank and the depositor 
[sic] that principal and agent into the relationship depositor 
and debtor. And especially this true when the deposit made with 
understanding condition, express implied, that the depositor 
not actually credited with the amount the check draft 
until actually paid the receiving bank money solvent 
622 630; Los Angeles Investment Co. Home Savings Bank, 180 
Cal. 601, 182 293, 1193; Heid Bros. Commercial Bank 
Trust Co. King, Or. 228, 465. 


And has been held that the words deposit slips, ‘all 
items subject final payment,’ mean that the credit given 
subject the final payment the bank. Brady Bank Checks 
(2d Ed.) 280, page 451; Capital Grain Feed Co. Federal Reserve 
Bank Atlanta (D. C.) (2d) 
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regard the contract the Alabama case substantially like 
the provisions our statute regard payment cash solvent 
See, also, First State Bank Taylor, 183 Ark. 967, 
(2d) The order overruling the demurrer affirmed. 


PAYING NOTE WITH CERTIFICATE 
DEPOSIT 


Reconstruction Finance Corporation Lyon, Supreme Court Wash- 
ington, Rep. (2d) 1029 


bank holding notes for may receive its own cer- 
tificate deposit payment and such acceptance constitutes pay- 
ment even though the bank fails before remitting. 


| 


Action the Reconstruction Finance Corporation against 
Lyon. From adverse judgment, plaintiff appeals. 

Affirmed. 

Graves, Kizer Graves, Spokane, for appellant. 

Parker Kimball, Spokane, for respondent. 


MILLARD, J.—This action upon two promissory notes for 
$5,000 each, made defendant, payable American Bank Spokane, 
and pledged the bank, before maturity, plaintiff secure pay- 
ment loan made the plaintiff the bank. The defense pay- 
ment was pleaded, defendant alleging that ten days prior the ma- 
turity the notes (the notes were the possession the bank for 
paid the American Bank Spokane the amount due 
the two notes. Trial the cause jury resulted verdict 
favor the defendant. From judgment dismissal rendered the 
verdict, motion for judgment notwithstanding the verdict having been 
denied, the plaintiff appealed. 

Appellant contends that what was done did not constitute pay- 
ment. argued that, where one undertakes collect money de- 
mand agent for another, the absence special instructions, the 
agent has authority accept anything other than money pay- 
ment notes belonging its principal, claim against itself for de- 
posits made the maker; that is, respondent’s certificate de- 
posit were fact delivered him the bank with the 
intention that same applied, and the bank fact accepted the cer- 
tificate for that purpose, the payment the two notes, such transac- 
tion would not constitute payment. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1126. 
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All questions fact are foreclosed the jury’s verdict favor 
respondent, whose version the transaction—explicit direction 
the collecting bank use his certificate deposit pay the notes 
and agreement the bank so—must accepted true. The 
jury believed—by its finding are bound—the evidence adduced 
behalf respondent the effect that the minds respondent and 
the collecting bank’s official met; that the bank, fact, applied re- 
spondent’s certificate deposit payment the two notes ques- 
tion. 

What was the legal effect respondent’s transactions with the col- 
lecting bank? That is, Did what was done constitute payment the 
notes? That the only question presented the facts, which are 
summarized follows: 

Respondent and one Price had for several years been engaged 
the contracting business Spokane under the firm name Lyon 
Price. was active and profitable partnership. Price attended 
the performance the firm’s contracts. Respondent was charge 
the firm’s business matters—banking details, borrowing money, 
The partnership and the respondent individually had been customers 
the American Bank for many years. The partnership borrowed 
money from time time carry out its contracts, repaying the loans 
money came from the contracts, then again borrowing new 
contracts were obtained. collateral those loans, the respondent 
pledged certain securities. Those securities, irrespective the fact 
whether the borrowings the firm were large small, had been al- 
lowed remain the bank without change. All those securities 
were the individual property respondent; none was owned the 
partnership Lyon Price. 1926 1927, respondent individually 
borrowed $18,000 from the American Bank. From time time 
made payments thereon until had reduced his individual indebted- 
ness $10,000. The firm prospered. made money, that money 
was carried the firm account the American Bank. December, 
1931, the firm took three certificates deposit, each the amount 
$10,000, the firm name. March, 1932, the partners divided these 
certificates. One was taken respondent, certificate No. 7729, one 
No. 7728, was given Price, and the other, No. 7727, was held for the 
use the firm. That is, while the firm had $30,000, was divided 
three ways—$10,000 each the partners and $10,000 retained for 
use the firm. Instead paying his $10,000 indebtedness, which 
amount the original debt $18,000 1926 had been reduced, re- 
spondent renewed his $10,000 indebtedness January 10, 1932, 
executing two notes $5,000 each, payable the bank ninety days 
after date. The maturity date the notes was therefore April 
1932. February, 1932, the two notes described, together with others, 
were pledged the American Bank appellant secure loan 


> 

| 
wa 
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$500,000 appellant. All these notes were intrusted the 
Spokane branch the Federal Reserve Bank custodian. March 
28, 1932, the Federal Reserve Bank sent the two notes controversy 
the American Bank for collection and remittance. stated above, 
the two notes were due and payable April 1932. Respondent was 
never advised that his notes had been pledged the bank appellant. 
March 30, 1932, the firm Lyon Price borrowed $6,000 from the 
American Bank its firm note due thirty days after date. That trans- 
action was handled respondent. the time that loan was made 
the firm, the note was handed vice-president the bank whom 
respondent handed his deposit the amount $10,000, 
which was payable thirty days after demand. The testimony 
conflict what was said. version that the vice- 
president, when the certificate deposit was handed him, inquired, 
this Respondent informed the vice-president that 
was take care his notes, which notes would fall due within ten 
days. Respondent further testified that Vice-President Leigh said: 
right, will give you receipt for it,’ walked over into 
the exchange window and young man the name McDonnell 
there was the and Mr. Leigh told him, says, ‘You give Mr. 
Lyon collateral receipt for and Mr. McDonnell, asked 
said, ‘It immaterial, make whichever you wish.’ 
lateral receipt was issued that time? 
The collateral receipt delivered respondent reads follows: 


March 30, 1932. No. 1547 


memorandum collateral deposited you this day 
with The American Bank Spokane. 
transferable 


Lyon Price 


American Bank Spokane 
Collateral. 
Deposit No. 7729 ourselves for $10,000.00.’’ 


instrument made out the bank, signed, ‘‘Lyon Price, 
and retained the bank, reads, part, follows: 
Lyon Price March 30, 1932 No. 1547 
Address 
The American Bank Spokane, Washington: 

consideration your making the loan the undersigned, 
hereinafter referred to, the undersigned hereby deposits with you col- 
laterals specified the annexed schedule, security for note 
dated (no date given) the principal sum (no amount shown) 


Dollars. 
Collateral 
Deposit No. 7729 ourselves for 
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have noted parentheses the absence from the foregoing in- 
strument the date the note and the failure state the amount 
the note, payment which contended the certificate deposit 
was intended secure. demand for return his two notes, each 
the amount $5,000, was made respondent. April 12th, 
three days after maturity his two notes, respondent called the 
American Bank and paid $4,000 upon the note Lyon Price for 
$6,000. one the bank called respondent’s attention the fact 
that his two notes had not been paid, nor did respondent demand re- 
turn his certificate deposit. The bank closed its doors April 14th, 
two days after respondent called the bank and paid $4,000 the 
firm note $6,000, fifteen days after the loan $6,000 was made 
and fifteen days subsequent the time respondent claims sur- 
rendered his certificate deposit pay his personal notes for $10,000, 
the two notes controversy. notice was ever sent respondent 
appellant until April 16th, two days after the bank closed, which 
time appellant informed respondent that had the notes; that is, re- 
spondent never knew until then that the notes were not all times 
the American Bank. the time these two notes fell due, notice 
had always been sent respondent the maturity the notes, 
which the two controversy were renewals, prior the maturity dates, 
and respondent had always promptly renewed the notes. Respondent 
testified that first learned that the notes were not the American 
Bank, immediately prior notice April 16th, from appellant, and 
shortly following the failure the bank, which time called and 
somebody down the bank what they had done with those 
notes, and they told that they had been turned over the Recon- 
struction Finance 

The position respondent that directed the application his 
certificate deposit the payment his notes, and that such direc- 
tion was understood the bank’s president, not improbable. There 
are other facts sustaining the respondent’s version the transaction, 
and the jury was warranted finding, did, favor the re- 
spondent. 

May 1927, respondent deposited bonds the par value 
$11,000 collateral secure payment loans Lyon Price. 
Further collateral ten shares United States Rubber Company 
First Preferred Stock was deposited April 13, 1928, collateral 
the firm’s loans. That collateral was held the bank the time 
the transaction and the time the trial this cause. re- 
quest was ever made the bank upon respondent, upon the firm 
Lyon Price, give additional security for loans the firm. 
Loans the firm were considered good without collateral. must also 
borne mind that, when the loan $6,000 was made Lyon 
Price, the firm was not indebted the bank. Under such 
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stances, would seem more probable that the firm would have deposited 
its certificate deposit secure payment the loan $6,000 
additional security were required than that respondent would give his 
certificate security for the firm loan. So, too, consistent with 
respondent’s theory that his certificate was applied the payment 
his notes that, the bank had not applied the certificate deposit, 
would have notified him, had always done the past, the 
maturity his notes. would also unlikely that the bank, three 
days after the maturity date when called and paid $4,000 the 
firm loan $6,000, would have failed call his attention the fact 
that the payment his notes was past due. the bank did not 
stand respondent’s instruction pay his notes with the certificate 
deposit, would have notified him, had always done the past, 
that the notes would fall due. The facts justify finding that the 
bank’s vice-president understood the purpose respondent’s sur- 
render his certificate, and that the bank applied that certificate 
the payment respondent’s notes, respondent directed. 

The collateral receipt signed respondent and held the bank 
and the receipt delivered the bank respondent must read to- 
gether. When read and considered, find nothing informing re- 
spondent that his $10,000 certificate deposit was not applied 
the payment his notes instructed the bank do. 

The jury found that respondent surrendered his certificate de- 
posit the bank for the purpose applying the payment his 
notes, and that the bank accepted the certificate deposit payment 
the notes. 

The delivery the certificate deposit the collecting American 
Bank, under the facts recited above, and the bank’s acceptance same 
payment the notes, constituted payment the debt. the 
general rule that, where one undertakes collect money demand, 
agent for another, the absence special instructions, the agent has 
authority accept anything but money payment. collecting 
bank may, however, receive its own certificate deposit payment 
paper holds for collection, and such acceptance constitutes pay- 
ment. 


banks receive their own certificates deposit pay- 
ment, and such custom will judicially noticed the courts, and 
will justify collecting bank receiving its own certificate deposit 
payment paper holds for and the debtor dis- 
charged, even though the bank fails before Morse 
Banks and Banking (6th Ed.) 305, 710.... 


What motive reason caused the collecting bank make record 
the payment and why refrained from making remittance ap- 
pellant, need not inquire. enough say that the jury found, 
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and the evidence amply sustains that finding, that payment was actually 
made respondent his notes, and that ‘‘payment effected the 
acts and not the record, and valid even without records.’’ 

The judgment affirmed. 


CUSTOM HOLD CHECKS UNTIL CLOSE 
BUSINESS HOURS BEFORE DISHONORING 


Fischer First National Bank Sandpoint, Supreme Court Idaho, 
Pac. Rep. (2d) 625 


custom among banks hold checks, drawn them and sent 
for foreign correspondents (correspondents other 
states), until the close business hours the day receipt be- 
fore dishonoring the checks reasonable and valid and depositor 
justified relying such custom. This was action de- 
positor against his bank recover damages for dishonoring his 
order dismissing the complaint was reversed and the 
was sent back for trial the merits. 


Appeal from District Court, Bonner County; Everett Hunt, 
Judge. 

Action Fischer against the First National Bank Sandpoint, 
Idaho, for damages for failure honor check drawn respondent 
bank. From order sustaining demurrer and dismissing the action, 
plaintiff appeals. 

Reversed and remanded with instructions. 

Bandelin, Sandpoint, for appellant. 
Wheelan, Sandpoint, for respondent. 


BUDGE, J.—This action was instituted recover damages for 
the alleged refusal respondent bank honor and pay check drawn 
upon appellant. The allegations material consideration 
the questions involved are contained paragraphs and the com- 
plaint, which recite follows: 


from June 24, 1931, until June 29, 1931, plaintiff had 
deposit, subject his check, said defendant bank balance due and 
owing him more than One Hundred ($100.00) Dollars. That 
June 19, 1931, plaintiff drew his check his said account with said 
defendant bank, the sum One Hundred ($100.00) Dollars pay- 
able Seller Co., Portland, Oregon. That said check the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1162. 
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usual course banking business reached said defendant bank the 
24th day June 1931, during business hours, but said defendant bank, 
notwithstanding that had sufficent funds hand that date, be- 
longing plaintiff wherewith honor and pay said check Seller 
Co., with the notation that there was not sufficient funds pay said 
check deposit with belonging the drawer thereof, wit this 
plaintiff. 

was the custom the defendant bank and other banks 
Sandpoint and vicinity hold checks received from foreign correspond- 
ents the ordinary course business until the close business 
the day which they were received before dishonoring them and re- 
turning them account insufficient funds and that the plaintiff 
herein knew this custom and relied thereon. That the defendant 
and the defendant’s officers and agents violation said custom and 
with malice and with intent injure this plaintiff, dishonored and 
refused pay said check upon the day that was presented and 
returned the said check its foreign correspondent. That the close 
business June 24, 1931, the day upon which the said check was 
presented, there was deposit with the defendant sufficient funds 
pay the said check shown the books and records the said 
defendant bank.’’ 


the complaint respondent (defendant bank) filed demurrer 


That said third amended complaint does not state facts 
cient constitute cause action that: 

appears from the complaint that the plaintiff did not have 
deposit the defendant Bank, sufficient funds pay said check 
the time the same was presented for 


The demurrer was sustained, appellant refused further plead, 
and the action was thereupon dismissed and judgment was entered 
favor respondent, from which judgment this appeal was prosecuted 
and the following errors were assigned: 


The court erred sustaining the respondent’s demurrer the 
third amended complaint. 
The court erred dismissing the action.’’ 


Appellant (plaintiff depositor) seeks hold respondent liable upon 
the theory that was the custom respondent bank and other banks 
Sandpoint and vicinity hold checks depositors received from 
foreign correspondents until the close business the days which 
received before dishonoring them; that appellant knew and relied upon 
such custom; and that respondent maliciously violated said custom 
appellant’s damage. The questions thus presented for determination 
are whether such custom has been sufficiently pleaded, and, whether 
can prevail. 

general proposition, every commercial contract, including those 
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connection with the business banking, deemed entered into with 
the understanding that usage and custom, regard the particular 
matter the contract, becomes part the transaction itself, unless 
the contrary appears. First Nat. Bank, 193 Cal. 184, 223 
243; Hind Oriental Products Co., 195 Cal. 655, 438; 
Turlock Merchants Growers Smith, App. 263, 251 683; 
Cherokee Grain Co. Elk City Flour Mills Co., Okl. 120, 188 
1067; Simms Sullivan, 100 Or. 487, 198 240, 678; 
Waddell Tavares, 126 Or. 610, 268 742. 

Custom usage relating particular business, order 
available for the purpose determining the rights parties, must 
reasonable, uniform, general the place locality, and not 
contrary law. Security Comm. Sav. Pank San Diego South- 
ern Trust Commerce Bank, Cal. App. 734, 241 945; Evans 
Fuel Co. Leyda, Colo. 356, 236 1023; Rugh Soleim, Or. 
329, 180 930; Johns Jaycox, Wash. 403, 121 854, 
(N. 8.) 1151, Ann. Cas. 471; Luckehe First Nat. Bank, 
page 587; Bridgeport Bank Dyer, Conn. 136; Marrett 
Brackett, Me. 524; Renner Bank Columbia, Wheat. 581, 
Ed. 166. 

With reference the and generality, the specific 
place and locality, the custom, the allegations the complaint ap- 
pear and sufficient. alleged that respondent was 
conducting general banking business with its principal office and 
place business located the city Sandpoint, and further 
alleged that the custom relied upon followed other banks Sand- 
point and the vicinity well respondent bank, the complaint 
alleging that was the ‘‘custom defendant bank and other banks 
Sandpoint and vicinity hold checks received from foreign cor- 
respondents the ordinary course business until the close busi- 
ness the day which they were received before dishonoring them 
and returning them account insufficient Respondent 
cannot said without knowledge its own alleged custom, and 
alleged that ‘‘plaintiff herein knew this custom and relied 
thereon.’’ 

The remaining question whether not the custom alleged 
available for the purpose determining the rights parties, 
whether could prevail the event proof thereof, may said 
depend upon the reasonableness such custom and whether not 
contrary law. may said, general, that checks are pre- 
sented for payment banks least two general methods, namely, 
the counter’’ and ‘‘received from foreign correspondents.’’ 
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would appear that little difficulty should encountered ascertain- 
ing the time which ‘‘over the check ‘‘presented for 
payment,’’ but the same cannot said checks received from foreign 
correspondents. effect, appellant alleged that general custom re- 
spondent and other banks Sandpoint and vicinity had fixed the time 
which checks received from foreign correspondents would deemed 
have been presented for payment being the close the business 
day during which such checks were received. appears that there 
specific time fixed law which check received from foreign 
correspondent shall deemed ‘‘presented for payment,’’ unless 
said that inference such time fixed being the close the 
business day during which such checks are received. Section 26-716, 
A., part the Uniform Negotiable Instruments Law, provides 
that notice dishonor instruments within the provisions such 
act, which includes check (I. 26-1602), must given 
follows: 


the person giving and the person receive notice reside 
different places, the notice must given within the following times: 

sent mail, must deposited the post-office time 
mail the day following the day dishonor, there 
mail convenient hour that day, the next mail thereafter. 

given otherwise than through the post-office, then within the 
time that notice would have been received due course mail, 
had been deposited the post-office within the time specified the 
last 


25-1307, part the Bank Collection Code, provides: 


solvent drawee payor bank, shall deemed paid when the 
amount finally charged the account the maker 


25-1303, the Bank Collection Code, provides: 


drawn payable such bank shall provisional, subject re- 
vocation before the end the day which the item deposited 
the event the item found not payable for any reason. Whenever 
eredit given for item deposited after banking hours such right 
revocation may exercised during the following business 


view the fact that check item received from foreign 
correspondent may not altogether capable susceptible ascer- 
tainment the exact time its presentment for payment, and that 
there statute specifying any such time, and view the fact 
that from the statutes heretofore referred would appear that 
definite action must taken the bank such checks until the 
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close the business day upon which received, and not appearing 
that damage would result the bank holding the check, would 
appear that such custom that alleged the complaint not con- 
trary law and not unreasonable. 

follows from what has been said that the order the district 
court sustaining the demurrer and dismissing the action must re- 
versed and the causes remanded for further proceedings and 
ordered. 

Costs awarded appellant. 


DEPOSIT TRUSTEE BANKRUPTCY NOT 
ENTITLED PREFERENCE 


Ecklund, United States Circuit Court Appeals, Fed. Rep. 
(2d) 747 


deposit trustee bankruptey funds belonging the 
bankrupt estate, national bank, not entitled preference 
payment over other deposits upon the failure the bank. 


Appeals from the District Court the United States for the North- 
ern District Western Division. 

the matter Oscar Ecklund, doing business the Riverview 
Greenhouse, bankrupt. Petition Albert Frank, trustee the 
bankrupt’s estate, for order requiring Charles Wilcox, con- 
servator the First Sterling National Bank Sterling, turn 
over certain funds deposited the bank the trustee. From 
order favor Fred Salm, who had been appointed receiver for the 
bank after the termination the conservatorship, the trustee appeals. 

Affirmed. 

Carl Sheldon, Sterling, for appellant. 

John Stager, Sterling, for appellee. 


EVANS, J.—The single question presented this appeal may 
stated thus: 


national bank create the debtor and creditor that, upon 
the bank’s becoming insolvent and liquidation the Comptroller 
Currency becoming necessary, the trustee paid the same basis 
other 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Appellant contends that the designated depository arm the 
court; that agent the court; that accepts funds from the 
trustee charged with the knowledge that his title thereto can di- 
vested only special way; that debtor and creditor relation be- 
tween the bank and the trustee does not exist; that the money the 
bank custodia legis, and, upon the Comptroller Currency taking 
charge the bank, should pay the sum due the trustee full. 
cites Standard Company Raleigh, Inc. (unreported) and Emigrant 
Ind. Savings Bank Scott’s Co., 240 App. Div. 779, 266 
27. 

Appellee contends that, upon the trustee’s deposit money with 
the depository bank, which required give bond, the relation 
debtor and creditor created and upon the bank’s failure the trustee’s 
claim better position than that any other depositor. 
Lamb Townshend A.) F.(2d) 590, 592, and Gardner, 
Trustee, Chicago Title Trust Co., 261 453, Ct. 424, 

are satisfied that the District Court correctly disposed the 
Upon the trustee’s depositing money the bank, the relation 
debtor and arose. The trustee was not entitled (save 
may protected treatment different from that shown 
other depositors. 

Lamb Townshend, supra, the court said: 


deposit bankruptcy funds authorized depository or- 
dinarily vests the ownership the funds the bank and creates 
mere indebtedness the part the bank the trustee making the 
deposit. Florida Bank Trust Co. Union Indemnity Co. (C. 
5th) F.(2d) 640, 1102; Bologh (D. C.) 185 
825, 828, 829; Gardner, Trustee, Chicago Title Trust Co., 261 
Banks, Brownlee (C. 4th) F.(2d) 675. And the bank 
does not become charged with the duties trustee segregate and 
invest the funds because accepts them with knowledge that they are 
subject trust. Santee Timber Corporation Elliott al. (C. 
Supreme Court Marine Bank Fulton County Bank, Wall. 252, 
256, Ed. 785: ‘All deposits made with bankers may divided 
into two classes, namely, those which the bank becomes.bailee the 
depositor, the title the thing deposited remaining with the latter; 
and that other kind deposit money peculiar banking business, 
which the depositor, for his own convenience, parts with the title 
his money, and loans the banker; and the latter, considera- 
tion the loan the money and the right use for his own profit, 
agrees refund the same amount, any part thereof, demand. 
The case before not the former must the latter.’ 


Gardner Chicago Title Trust Co., supra, the court said: 
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assume that when money deposited designated bank 
under section the Law July 1898, 541, 
Stat. 562 (11 USCA §101), deposited other money is, and be- 
comes the property the bank, leaving the bank debtor for the 
amount.’ 


The order affirmed. 


SET-OFF AGAINST INSOLVENT BANK 


Parker Schultz, Supreme Court Iowa, 257 Rep. 570 


One who owes money note bank which has closed can- 
not, action the note the receiver the bank, set-off 
claim against the bank which was assigned him after the closing 
the bank. The right set-off fixed the date the failure. 
permit debtor the bank set-off claim assigned him 
after the failure would amount paying that claim full the 
disadvantage the other creditors the bank. 


Suit receiver insolvent bank promissory note. 
was claimed the defendant, which was disallowed the court, and 
judgment entered the note. Defendant appeals. 

Affirmed. 

Claud Smith and James Smith, both Cherokee, for 
appellant. 

Maher Meloy and Johnson, all Cherokee, for appellee. 


ALBERT, J.—The fact situation shows that the note sued was 
for $800, dated November 10, 1930, and due six months, drawing 
per cent. semiannual interest, together with interest interest after 
due. The bank closed its doors and the receiver was appointed the 
day December, 1930. 

The defendant admits the execution the note and that there 
due the same $940.17, together with interest, but pleads offset 
against the same the following facts: That one Elon was 
said bank the time the appointment the receiver 
the extent $6,525.96, which amount had been allowed the said 
Kirchoff his proof claim therefor, and the receiver issued cer- 
tificate for that amount the said that the defendant Schultz 
procured purchase interest said receiver’s certificate the 
amount $950, and asks have this offset against his indebtedness 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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the note. The evidence shows that this purchase from Kirchoff 
Schultz the day January, 1933, and that this action 
was commenced the 5th day January, 1933. appears from the 
record that Schultz presented the assignment part the Kirchoff 
certificate the receiver, and that the receiver issued Schultz cer- 
tifieate the sum $1,407.40 before the commencement this action. 
also appears that dividends have been paid the receiver the 
sum 324 per cent. and the dividends had been indorsed the back 
the note. 

The single question presented whether not this offset against 
the Schultz note should allowed. fundamental that insol- 
proceedings the question offset purely question equity, 
and the general statutes counterclaim and offset, unless specially 
made apply insolvency, have bearing the question. While 
the question presented new this state, quite well settled 
other jurisdictions universal line authority the end that 
debtor insolvent bank cannot set off against his debt claim 
against the bank which was assigned him after the insolvency. See 
Alexander Peebles, 144 Ga. 78, 231; Dyer Sebrell, 135 
Cal. 597, 1036; Assignment Hamilton, Or. 579, 1088; 
Oates Smith, 176 Ala. 39, So. 438; American Bank Wall. 
Me. 167; Robinson Aird, Fla. 30, So. 633; Venango National 
Bank Taylor, Pa. 14; Colt Brown, Gray (Mass.) 233; 
Smith Mosby, Heisk. (Tenn.) 501; Stone Dodge, Mich. 314, 
Northern Trust Co. Healy, Minn. 230, 625. 

The rule purely within the doctrine equity, because, this 
set-off were allowed, would amount the paying the same 
full the disadvantage all other creditors the bank. therefore 
follows, under this rule, that the ruling the court was right dis- 
allowing the offset and entering judgment favor the receiver. 

Affirmed. 


BANK COLLECTION CODE PROVISION NOT 
APPLICABLE NATIONAL BANK 


Pierce Capital National Bank, Supreme Court Michigan, 258 
Rep. 778 


The Bank Collection Code, Michigan (now force some 
twenty other states), provides that, where check other item 
presented for payment the bank which which pay- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §149. 
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able, and the bank closes before the item paid cash uncon- 
ditional credit, the owner the item shall have preferred claim 
against the assets the closed bank. held that this does not 
apply national bank, the reason being that conflict with 
5236, Rev. Stat. (12 Code, 194), which provides for 
the ratable distribution the assets insolvent national bank 
among its creditors. 


Bill Edward Allen Pierce and others against the Capital National 
Bank Lansing, national banking association. From decree dis- 
missing the bill, the plaintiffs appeal. 

Affirmed. 

Carey, Armstrong, Weadock Essery, Detroit (Joseph Mar- 
shall, Detroit, counsel), for appellants. 


Shields, Silsbee, Ballard Jennings, Lansing (Stanley Fulton, 
Lansing, counsel), for appellee. 


NORTH, J.—Subdivision Act No. 240, Pub. Acts 1931, 
provides: ‘‘When drawee payor bank has presented for pay- 
ment item items drawn upon payable such bank and 
the time has deposit the credit the maker drawer 
amount equal such item items and such drawee payor shall 
fail close for business above, after having charged such item 
items the account the maker drawer thereof otherwise dis- 
charged his liability thereon but without such item items having 
been paid settled for the drawee payor either money 
unconditional given its books the books any other 
bank, which has been requested accepted constitute such 
drawee payor other bank debtor therefor, the assets such 
drawee payor shall impressed with trust favor the owner 
owners such item items for the amount thereof, and 
such owner owners shall entitled preferred claim upon such 
assets, irrespective whether the fund representing such item items 
traced and identified part such assets has been inter- 
mingled with converted into other assets such failed 

Appellants (plaintiffs) assert that the above-quoted provisions 
the State Bank Collection Code are applicable national bank which 
for business’’ after had received check drawn upon and 
charged collection item against the debtor’s account, which 
debtor then had the funds with which satisfy the for- 
warded collection, and also after the drawee bank had mailed its check 
draft the farwarding bank payment the collection item. 
Appellee (defendant bank) contends that the quoted statute does not 
apply national bank which because insolvency has suspended 
doing business its regular course banking. 
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banks are subject state laws that not interfere with 
the purposes their creation, tend destroy impair their efficiency 
federal agencies, conflict with the laws the United 
(Syllabus) First Bank St. Louis State Missouri, 263 
640, Ct. 213, Ed. 486. 


The legal question the instant case whether the 
above-quoted statute providing for preference conflicts with the 
National Banking Act, which provides for ratable distribution the 
assets insolvent national bank among its 
5236, 194 (12 USCA 194). The Supreme Court 
the United States has just recently decided the question adversely 
the contention appellants. Jennings Fidelity Guaranty 
Co. (U. 8.) Ct. 394, Ed. Old Company’s Lehigh, 
Meeker, Receiver (U. Ct. 392, Ed. accord with 
decision the cases just above cited, the decree dismissing plaintiff’s 
bill complaint seeking preference affirmed; costs appellee. 


BANK INVESTING DEPOSITOR’S MONEY NOT 
LIABLE FOR LOSS 


City National Bank Goeebl, Supreme Court Arkansas, 
Rep. (2d) 377 


Where bank, acting agent trustee for depositor, invests 
the depositor’s money mortgage and, doing, exercises 
reasonable care and diligence, will not responsible the de- 
positor for deficiency upon the foreclosure the mortgage. 


Action Mrs. Annie Goebel against the City National Bank and 
others. From part judgment for plaintiff, defendant bank appeals. 

Reversed and remanded, with directions. 

James Fort Smith, for appellant. 

Jas. Seaborn Holt, Fort Smith, for appellee. 


McHANEY, J.—Appellee (plaintiff) brought this action against 
Young, Mary Young, and the City National Bank foreclose 
mortgage executed the Youngs, dated November 1930, secure 
four $1,000 notes the same date, due and payable three years after 
date, with interest from date per cent. payable semiannually and 
payable the City National Bank, agent. These notes were assigned 
appellant without recourse, one appellee and three other pur- 
chasers, all whom were made parties defendant this action. The 
mortgage covered three separate pieces property the city Fort 
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Smith. addition alleging the execution the notes and mortgage 
the Youngs, that they were past due, and that default had been made 
both principal and interest, the complaint alleged ground for 
making appellant party that about November 1930, 
negligently, carelessly, and fraudulently, and without the knowledge 
consent the appellee, took $1,000 the money which she had 
deposit with and invested same one appellant’s own notes, being 
the note sued executed the Youngs. She further alleged that she 
did not know until about thirty days before the bringing 
that said note had been purchased for her, and that same was not 
turned over and delivered her until about said 
the prayer for the foreclosure the mortgage,.she prayed that, 
event the proceeds from the sale the property should insufficient 
satisfy the amount due her said note, she have against 
appellant (defendant bank) for any deficiency. Issue was joined 
this complaint appellant; the makers the notes not having 
appeared made answer the complaint. Trial resulted decree 
foreclosure against the Youngs for the amount the notes and 
accrued interest. The court further decreed, however, that, should the 
proceeds from the sale the property covered the mortgage fail 
amount sum sufficient pay the judgment, including interest 
and costs, ‘‘that the City National Bank and held bound and 
liable her for any such deficiency judgment any loss that she may 
sustain Appellant has appealed from that part 
decree holding liable for any deficiency between the sale price and 
the judgment. 

think the court erred holding. The facts are that the note 
held appellee, dated November 1930, renewal note. The 
original loan the Youngs was made 1926 and was loan for $3,000, 
secured mortgage covering two pieces property. One these 
notes was purchased appellee 1927. This loan was renewed 
1928 for period two years, and appellee continued the owner 
one these notes for $1,000. was renewed again November 
1930, which time the loan was increased $4,000 and additional 
piece property was included the mortgage. Appellant collected 
the interest the note held appellee semiannually from the time 
she purchased the original note until default was made the payment 
interest 1932, and credited same her account regularly and 
sent her notice thereof promptly thereafter. The undisputed evidence 
shows that appellant had been making investments for appellee from 
October 1925, down and including the note controversy with 
appellee’s knowledge and consent. Appellant introduced copy 
letter which wrote appellee dated October 31, 1927, reading fol- 
lows: ‘‘We have this day your savings account with $30 
payment interest the Young note for $1,000 for six months 
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and herewith enclose duplicate deposit ticket for same.’’ undis- 
puted that the note controversy renewal former note owned 
appellee, and that the bank did not take $1,000 her money 
purchase the note controversy dated November 1930, and there 
proof this record that appellant acted ‘‘negligently, carelessly 
and either making the original loan for her account 
renewing same. The preponderance the evidence shows that, 
the time the loan was originally made, the value the property 
the mortgage was amply sufficient secure same, and that 
Mr. the maker the note, was entirely solvent. true that 
property covered the mortgage has now depreciated value, 
‘but its present value nearly equal that the debt, and 
preponderance the evidence shows that its actual value largely 
the debt. All that the law requires agent intrusted 
with the duty investing money for his principal the exercise 
due care and good faith. 

The rule correctly stated Watson Fagner, 208 136, 
23, 26, follows: banker acts agent trustee for 
his depositor, without compensation, investing his money and collect- 
ing the same, bound exercise ordinary care and diligence the 
performance the duties which assumes, and failure observe 
such ordinary care and diligence will make him responsible for any loss 
resulting from such 

Here there proof any negligence, carelessness, fraudulent 
but, the contrary, the proof shows that appellant acted 
with due care. The note was assigned appellee appellant without 
recourse, and not insurer against loss. 

The judgment will reversed, and the cause remanded, with 
tions dismiss the complaint against appellant and for further pro- 
ceedings not inconsistent with this opinion. 


BANK, DISCOUNTING NOTE GOOD FAITH, 
ENTITLED RECOVER 


Hartford National Bank Trust Co. Credenza, Supreme Court 
Errors Connecticut, 177 Atl. Rep. 132 


The defendant signed $5,000 note accommodation maker. 
The note was payable four months after date and one month after 
date the plaintiff bank discounted for the holder who was one 
the bank’s depositors. The note was signed mark and witnessed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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The bank was unfamiliar with the witness’ signature. action 
the note the defendant, who was illiterate foreigner sixty 
years age and unable read, claimed that had signed the note 
upon the false representation that was for few hundred dollars 
only. was held that these facts did not show bad faith the 
part the bank, and that the bank was holder due course and, 
therefore, entitled recover the note. 


Action the Hartford National Bank Trust Company, holder 
promissory note, against Louis Credenza, the maker, and the in- 
dorser, which was tried the court. Judgment for plaintiff against 
both defendants, and named defendant appeals. 

error. 

William Harney and Norman Yellin, both Hartford, for ap- 
pellant Credenza. 
Willis Parsons, Hartford, for appellee. 


BANKS, J.—This action the payee promissory note 
for $5,000, dated February 1931, and payable four months after 
date, against the maker, and indorser before delivery, 
Champ. The trial court rendered judgment against both defendants, 
and the defendant Credenza alone appealed. The defense the ap- 
pellant that his execution the note, which signed for the ac- 
commodation the indorser, Champ, was procured the misrepre- 
sentations the latter, and that the plaintiff did not take the paper 
good faith and without notice its infirmities, and was not, therefore, 
holder due course. 

The following facts appear from the finding, which not subject 
any material corrections. February 1931, the defendant 
Champ, who was then depositor the plaintiff bank, sought from 
loan $5,000, and was given blank form note upon which 
officer the bank wrote the date, maturity date, name the payee, 
and the amount the note. Champ’s wife took this paper Credenza, 
who was Champ’s stepfather and illiterate Italian sixty years 
age and ill health, told him that she and her husband wanted get 
little money from the bank, that the paper was note which her hus- 
band had sent over for him sign, and that officer the bank 
would also sign it. Credenza, who was unable read write, affixed 
his mark the note relying upon these representations, and Mrs. 
Champ signed her name witness the mark. March 1931, 
Champ, having indorsed the note, presented the bank which dis- 
it, crediting his account with the amount the note less dis- 
count fees. Prior the maturity date the note Champ checked out 
the entire amount the balance his account. the 
time the note was discounted officer the bank learned upon in- 
quiry that one Louis Credenza owned real estate Hartford, but was 
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not personally familiar with the signature Mrs. Champ Credenza, 
and officer the bank made any attempt, prior discounting the 
note, verify such signatures other than through the defendant 
Champ. the time the note was discounted, the checking account 
Champ the bank was overdrawn the sum $1,521.29. Credenza 
signed the note without asking have read him the erroneous 
assumption that was note for few hundred dollars only. Some 
time after signing the note learned from Champ that the bank had 
loaned the latter $5,000, and consulted attorney who, about 
the date the maturity the note, informed officer the bank 
that Credenza claimed that did not know that had signed note 
for large amount. The bank had knowledge this claim prior 
that date. The note was not paid upon maturity, and notice was 
duly mailed both defendants. not claimed that the plaintiff, 
payee the note, could not holder due course, that 
not holder for value. 

The court having found that the appellant was induced sign the 
note false representations, the plaintiff conceded that there was 
infirmity the instrument which cast upon the burden showing 
that title holder due course. General Statutes, 
4376. prove this must show that when took the note had 
notice such infirmity. General Statutes, 4369. constitute 
such notice the plaintiff must have had actual knowledge the infir- 
mity, knowledge such facts that its action taking the note 
amounted bad faith. General Statutes, 4373. not claimed 
that the plaintiff had actual knowledge the infirmities the note, 
but appelant does contend that was chargeable with knowledge 
such facts that its action discounting the note amounted bad faith. 
The contention that the plaintiff was chargeable with such knowledge 
based upon the proposition that the facts detailed the finding im- 
posed upon the plaintiff active duty make inquiry the cir- 
cumstances the execution the note the appellant, which in- 
quiry, made, would have disclosed the infirmity the note. 

The doctrine notice affects the good faith transactions 
generally does not apply negotiable instruments. duty rests 
upon the purchaser make inquiry the purpose for which the 
paper was given, the responsibilities the maker indorser, the 
existence possible defenses. Suspicious circumstances sufficient 
put prudent man inquiry and negligent failure make such in- 
quiry will not necessarily bar recovery the holder. The test 
not whether the plaintiff was negligent acquiring the paper, but 
whether acted good faith. not the failure inquire but 
the dishonest purpose which establishes bad faith. Mack Starr, 
Conn. 184, 186, 472; Rockville National Bank Citizens’ Gas 
Light Co., Conn. 576, 361; Standard Cement Co. Windham 
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National Bank, Conn. 668, 685, 1006; City National Bank 
Auburn Mason, 192 Iowa, 1048, 186 30; Moore 
Savings Bank, 160 Va. 597, 607, 169 922, 1133; Bran- 
non’s Negotiable Instruments Law (5th Ed.) 572; Defenses 
Commercial Paper (2d Ed.) 694; 1071-1075. 

The facts known the plaintiff the time discounted this note 
were not such impose upon the duty make inquiry the 
under which the appellant executed the note. That the 
note was presented for discount month after its date, depositor 
the bank whose account was overdrawn, and that the officer the 
bank was not familiar with the signature Mrs. Champ witness 
the appellant’s mark, would not justify, much less require, con- 
that the act the plaintiff discounting the note without 
further inquiry amounted bad faith. The most that the appellant 
could claim, any event, would that whether the action the 
plaintiff discounting the note amounted, under the 
bad faith was question fact for the trier. Williams Co., Inc., 
Wiltz, 106 Conn. 147, 759. The trial court has found that 
the plaintiff acted good faith, and the subordinate facts fully sup- 
port the finding. 

There error. 

this opinion, the other Judges concurred. 


CLAIM SETTLED CHECK “IN FULL” 
Ball Thornton, Supreme Court Minnesota, 258 Rep. 831 


attorney had rendered services client over period 
time. There was agreement the amount paid. The client 
gave the attorney check for $2,000 bearing statement that the 
payee’s indorsement would ‘‘constitute receipt The at- 
torney crossed out the words ‘‘in full’’ and cashed the check. 
was held that this amounted satisfaction the attorney’s claim 
and his action for the balance which claimed due was dis- 
missed. 


Syllabus the Court 


Where plaintiff’s claim against the defendant was not liquidated 
and accepted and check which provided its face, ‘‘this 
check [sic] payment items per statement following. En- 
dorsement payee will constitute receipt full,’’ his 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1181. 
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and the check amounted accord and satisfaction, and 
not, striking out the words ‘‘in full,’’ change the offer 
make the payment one upon account. 


Action Leo Ball against Charles Thornton. From or- 
der denying his motion for new trial, plaintiff appeals. 

Affirmed. 

Fryberger, Fulton Boyle and Leo Ball, all Duluth, for ap- 
pellant. 
Mitchell, Gillette, Nye Harries, Duluth, for respondent. 


LORING, suit recover the reasonable value attorney’s 
fees rendered over period about fourteen years, the trial court 
found that there had been accord and satisfaction the acceptance 
plaintiff check for $2,000, and the case comes here upon the 
plaintiff’s appeal from order denying his motion for new trial. 

appears from the record that the plaintiff had been consulted 
many times the defendant with regard expected inheritance 
interest very valuable mining property owned the defend- 
ant’s aunt and uncle. would useless into detail about the 
character the services alleged have been rendered the plaintiff 
the defendant. They were considered the plaintiff legal 
services, but their extent and value are not controlling importance 
the question presented here. After the defendant had received 
inheritance which was valued considerably over $1,000,000, was 
evidently residing Fond Lac, Wisconsin, where the plaintiff went 
see him regard payment for his services. There had been 
long delay that payment. The parties were old friends, and 
they spent the day together Fond Lac. the conclusion the 
day, when plaintiff was about take the train for his home Duluth, 
was given check for $2,000, across the face which the following 
statement was printed: ‘‘This check [sic] payment items per 
statement following. Endorsement payee will constitute receipt 

Below this statement the maker the check had written the words: 
Services.’’ The plaintiff claims that took this check and put 
his pocket without looking it. The defendant claims that plain- 
tiff looked and protested against the amount, but that the defend- 
ant laughed him for thinking that could ever get any more. The 
next morning Duluth plaintiff struck out the words ‘‘in full’’ and 
deposited the check his Duluth bank, and was duly credited. 

The claim the plaintiff against the defendant was wholly un- 
liquidated. There had never been any agreement between them fixing 
the amount was entitled for his services. Under such circum- 
stances, the acceptance and cashing the check the plaintiff 
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amounted accord and satisfaction, regardless what had gone 
before. Since the claim remained unliquidated, the check its stated 
form amounted offer settle the account for the sum $2,000. 
The plaintiff could not change that striking out the words ‘‘in 
and his cashing the check amounted acceptance that offer, 
and the transaction became accord and satisfaction. Beck Electric 
Const. Co. National Contracting Co., 143 Minn. 190, 173 413. 
true that there were some letters from the defendant the plain- 
tiff subsequent this transaction which might indicate that the de- 
fendant would discuss the matter further with the plaintiff, but nothing 
which could regard setting aside waiving the terms the 
accord and satisfaction already arrived at. The defendant never con- 
sented the change made the plaintiff the form the check. 
Plaintiff was experienced lawyer, and knew the effect accepting 
check the form which was given him. 

The findings the trial court are all against the plaintiff the 
facts; his motion for amended findings which went into great detail 
was denied the court, which amounts finding the contrary 
wherever there sustaining evidence. 

The order appealed from affirmed. 


TRUSTEE NOT LIABLE FOR LOSS MONEY 
DEPOSITED SAVINGS BANK 


Brooke White, Supreme Court Iowa, 258 Rep. 766 


deposit trustee trust funds savings bank in- 
terest, payable demand, not ‘‘investment’’ within the mean- 
ing the Iowa statute 1931, 12772) regulating invest- 
ments trustees. Consequently, the trustee not liable for 
loss sustained through the closing the bank merely because 
deposit trust funds savings bank not authorized 12772 
legal investment. the deposit were made such form that 
time upon the giving notice specified time advance 
would investment and would governed the statute above 
cited. 


Objections probate the report trustee appointed carry 
out the terms will were filed the guardian the beneficiary. 
The question involved was whether the trustee was liable for deposit 
made him savings bank, part which was lost the failure 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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the bank. The trial court held the deposit was not investment 
within the meaning the statute and the trustee was not liable. Addi- 
tional facts and circumstances appear the opinion. 

Affirmed. 

Robert Brooke, West Liberty, pro se. 

Jackson, Muscatine, for appellee. 


POWERS, J.—James Moylan, who seems have been some 
manner afflicted and need special provision for his care, was 
the residuary legatee under the terms his father’s will. The be- 
quest him was the residue the estate with provision that 
was ‘‘to held trust for son, James 

The appellee herein, who was son-in-law the testator, was made 
executor the will. Before distribution was made the estate, 
filed petition, which the sisters James Moylan joined, asking 
for interpretation the will the use the trust fund and 
for the appointment trustee carry out the trust. The court con- 
struing the will held that the income the trust, and much the 
principal necessary, could used for the care, support, and main- 
tenance the beneficiary, and appointed appellee trustee ad- 
minister the trust under order the court. 

The trusteeship was the same case probate which 
the will was admitted, after the executor had made his final report and 
been discharged. The appellee, trustee, received from himself 
executor, about the 15th day August, 1925, the sum $4,088.48. 
The fund was the time deposited the Wilson Savings Bank. 
was, the trustee, transferred the Atalissa Savings Bank. The 
exact date such transfer does not appear, but seems have been 
about the year 1927. December 27, 1930, the trustee filed ap- 
plication for approval depository which stated that the fund 
was deposit the Atalissa Savings Bank and asked the court ap- 
prove that depository. that date order was entered the court 
authorizing and directing the trustee ‘‘to keep deposit the sav- 
ings the Atalissa Savings Bank Atalissa, Iowa, the funds 
and estate his ward, drawing four per cent. interest, subject the 
orders the 

October 1931, the Atalissa Savings Bank closed and was taken 
over the superintendent banking receiver for the purpose 
liquidation insolvent institution. The trustee had deposit 
the time $3,313.96, the fund having been reduced that amount 
that date the expenditure all the interest and part the prin- 
cipal for the maintenance and care the beneficiary. depositor’s 
claim the receivership was allowed the trustee for this amount 
and two dividend checks per cent. paid thereon, thus reducing 
the loss that amount. 
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The trustee filed report the probate case, where the trusteeship 
was pending, which sought credit for this loss. The appellant 
herein, who had been appointed guardian the beneficiary, filed ob- 
jections this report, and addition filed application which 
sought have the court determine the amount the shortage 
the trustee and fix the liability the trustee therefor. The sufficiency 
the proceedings and the propriety bringing them the forum 
where brought determine the liability the trustee for the loss 
the funds are not questioned this appeal. The trial court held for 
the trustee, and the guardian the beneficiary appeals. 

Appellant’s contention based primarily two propositions: 
First, that the undisputed evidence shows that the deposit made 
the trustee the Atalissa Savings Bank was ‘‘investment’’ within 
the meaning that term used Code, 12772; and, second, not 
being such investment that section authorizes, was illegal be- 
cause order court authorizing was obtained before was made. 

The question whether particular transaction between 
fiduciary and bank which the fiduciary leaves funds the bank 
mere deposit investment, distinguished from mere de- 
posit, has frequently been before this court. investment, is, 
course, controlled the provisions Code, 12772. This court 
has held, however, through long line decisions, that the placing 
funds bank fiduciary for convenience paid out the 
order the fiduciary returned demand not invest- 
ment. Officer Officer, 120 Iowa, 389, 947, Am. St. Rep. 
365; Estate Workman, 196 Iowa, 1108, 196 35; Andrew 
County State Bank, 205 Iowa, 1248, 218 24. the other 
hand, has held the placing funds fiduciary time deposit 
interest, where the funds cannot withdrawn until the expiration 
fixed period time, investment and governed the above- 
cited Code section. Fahlin’s Guardianship (Iowa) 254 
296. The question whether the fund draw interest not 
controlling. The absolute right withdraw the fund demand seems 
supra. The deposit funds savings bank interest under 
arrangement which the bank could require sixty days’ notice, before 
the fund could withdrawn, has been held investment and 
subject the provisions the statute. Andrew Iowa Savings Bank 
Ft. Dodge, 214 Iowa, 105, 241 412. 

the contention the appellant that the deposit the instant 
case being savings account savings bank was the authority 
the above-cited case investment. If, the instant case, the bank 
had right demand sixty-day notice before paying out the fund 
the trustee, the transaction would investment. had any 
such right, must found the provisions the statute, because 
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there was evidence any rule regulation the bank any 
provision contained the passbook which attempted give such 
right the bank. contends that under the provision 
section 9179 the Code every savings bank has right demand 
such notice. This section found the chapter dealing with 
ings banks, and think its meaning perfectly clear, especially when 
connection with the sections which immediately precede 
the Code. These sections are follows: 


9177. Payment. The deposits received shall paid such 
depositor his representative, when requested, with such interest and 
under such regulations the board directors shall, from time 
time, prescribe, not inconsistent with the provisions this chapter. 

Said regulations shall printed 
and conspicuously exposed the business office the bank, some 
place accessible and visible all; and alteration which may any 
time made such rules and regulations shall affect the rights 
depositors acquired previously thereto respect deposits interest 
thereon. 

Notice withdrawal. Savings banks may require sixty 
days’ written notice the withdrawal savings deposits, but when 
there are sufficient funds hand the officers thereof may, their dis- 


waive this 


The first section above cited provides that deposits shall paid 
savings banks ‘‘when requested and under such regulations 
the board directors shall obvious from this 
section that such deposits are payable ‘‘when requested’’ unless the 
board directors have adopted some ‘‘regulation’’ with reference 
payment. The second section provides the manner which publicity 
given these regulations, and proivdes that they shall not 
affect the rights depositors who became such before the regulations 
were adopted. And the last above-quoted section provides the kind 
regulations which the bank may adopt with reference time pay- 
ment. Appellant argues that the section simply authorizes savings 
bank require sixty days’ notice the withdrawal all savings de- 
posits. that what the section was intended mean, the latter 
half the section would pure surplusage. The only way the entire 
section can given effect holding that was intended mean 
that savings bank might adopt regulation requiring sixy-day 
written notice, but that having adopted such regulation, might, 
had sufficient funds hand, waive the requirement for that notice 
particular case. When the section read connection with the sec- 
tions which precede it, this interpretation can hardly avoided. The 
interpretation finds support also the decisions this court. 
Andrew Iowa Savings Bank, 214 Iowa, 105, 241 412, held 
that the bank could demand sixty-day notice, but not because the 
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provision the statute, but because the bank had adopted such regu- 
lation which was part the contract between the bank and the de- 
positor. Popofsky Co. Wearmouth, 216 Iowa, 114, 248 
358, recognized that savings accounts were payable demand 
unless there was some regulation the contrary. are the opinion 
that section 9179 does not authorize savings banks demand sixty- 
day notice before paying their deposits, but does authorize such banks 
adopt regulations providing for such requirement. 

There being evidence any regulation adopted the Atalissa 
Savings Bank which would interfere with the right the trustee 
withdraw said deposit demand, are the opinion that the trus- 
tee could withdraw when requested, demand. view 
the previous decisions this court that such deposit not in- 
vestment, the provisions section 12772 are not applicable it. 
follows that, since was mere deposit and not investment, the 
trustee had right make it, and was not wrongful and not 
personally liable reason the loss which resulted from making it. 
The trial court’s finding that the deposit was not investment 
abundantly supported the evidence. 

The conclusion above announced makes unnecessary determine 
the other question raised. are the opinion that the decision 
the trial court finds support the law and the facts, and its order 
affirmed. 


STATE USURY STATUTE APPLIES 
NATIONAL BANKS 


First National Bank Comanche Johnston, Supreme Court 
Oklahoma, Pac. Rep. (2d) 115 


The Oklahoma statute (U. 1931, 9522) requiring the plain- 
tiff action recover money loaned, where the amount in- 
volved $300 less, file ‘‘non-usury affidavit’’ applies 
national bank bringing suit state court. 


Action the First National Bank Comanche, Okl., against 
Johnston and Joe Kinder, recover promissory note the 
sum $116.14. The petition alleged that usury was charged. From 
judgment dismissing the cause for plaintiff’s failure file non-usury 
affidavit required St. 1931, 9522, plaintiff appeals. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Judgment affirmed. 
Speer, Comanche, for plaintiff error. 
Lockett, Comanche, for defendants error. 


RILEY, J.—Plaintiff error contends that because national 
bank, the usury laws the state Oklahoma not apply; section 
9522, 1931, additional penalty for usury; that the federal 
statute, section 5198, Rev. Stats. and particularly USCA 94, 
controlling and paramount. 

There fallacy this contention. The power vested Congress 
fix the exclusive penalty against the national bank for charging 
collecting usury. First Nat. Bank Wellston Green, Okl. 698, 
155 502; Pauls Valley Bank Mitchell, Okl. 170, 154 
1188; First Bank Stigler Howard, Okl. 134, 158 438; 
Commercial Bank Checotah Phillips, Okl. 179, 160 
29, Ed. 196; Shuyler Bank Gadsden, 191 451, 
Ct. 129, Ed. 258. But, ‘‘Congress cannot compel state 
court entertain jurisdiction any they are not inferior courts 
the sense the constitution; they are not ordained Congress. 
State courts are left consult their own duty from their own state 
authority and organization.’’ Stearns Fed. Cas. No. 
Paine, 300; Houston Moore, Wheat. Ed. 19; Claflin 

There appears intention the part Congress, the 
enactment 5198, supra, compel jurisdiction the part 
state courts, especially where such jurisdiction lacking pro- 
hibited state law. There appears merely intention au- 
thorize such courts assume jurisdiction proper cases. The enact- 
ment far applicable here reads: ‘‘That suits, actions, and pro- 
ceedings against any association under this title may had any 
district, territorial court the United States held within 
the district, any State, county, municipal court 
the county city which said association located having jurisdic- 
tion similar Kinser Farmers’ Bank, Iowa, 728, 
59. 

significant that the instant suit not against such associa- 
tion for the recovery usurious interest taken, reserved, charged. 
Moreover, the state court which recovery sought the promissory 
note the national bank not one ‘‘having jurisdiction similar 
Boarman Home State Bank, 111 Okl. 285, 239 579. 

Lewis Fidelity Deposit Company Maryland, 292 
559, Ct. 848, 851, Ed. 1431, 794, Mr. Justice 
Brandeis, speaking for the Supreme Court the United States, said: 
argument that national bank instrumentality the 
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United States and cannot subject itself contract the laws 
state. But national bank subject state law unless that law in- 
terferes with the purposes its creation, destroys its efficiency, 
conflict with some federal 

the ease bar argued that the effect the state law, sec- 
tion 9522, 1931, denying jurisdiction state courts usurers 
small destroy efficiency, interfere with the purposes 
creation national banks, and that the statute conflicts with the para- 
mount federal law governing such institutions. 

Surely, the purposes and national banks, safeguarded 
paramount federal law, not wrongdoing, and surely paramount 
federal law will require discrimination favor such wrongdoer. 
The plain purpose the state law withhold the judicial power 
the state certain cases comparable the purpose the federal 
government exemplified the Judiciary Act 1887, amended (Jud. 
Code 24, USCA §41), wherein federal jurisdiction withheld 
from litigants the same state unless federal question involved 
and the amount exceeds the sum $3,000. Can the federal govern- 
ment withhold jurisdiction its courts such small claimants, and 
the same time compel its exercise state courts where jurisdiction 
prohibited state law? think not. 

355, 356, Ed. 747 Mr. Justice Holmes, speaking for the Supreme 
Court the United States, said: ‘‘As the grant jurisdiction 
the Employers’ Liability Act [45 USCA 51-59] that statute does 
not purport require State Courts entertain suits arising under 
but only empower them so, far the authority the United 
States concerned. may very well that the Supreme Court 
New York were given discretion, being otherwise competent, 
would subject duty. But there nothing the Act Con- 
gress that purports force duty upon such Courts against 
otherwise valid 

the case Ruddy Morse Dry Dock Repair Co., 107 Mise. 
199, 176 731, was held: ‘‘Congress cannot broaden the effect 
remedies state court not given the state 

Section 9522, 1931, requiring plaintiff file nonusury affi- 
davit action for recovery money loaned when 
amount involved $300 less, jurisdictional. Rennie Okla. 
Farm Mtg. Co., Okl. 217, 226 314; Boarman Home State Bank 
111 Okl. 285 239 579. 

Upon the effect this provision bar the courts 
the state any person, firm, corporation, including national 
banks. 

Judgment affirmed. 
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TRUSTEE NOT LIABLE FOR LOSS 
INVESTMENT 


Liquidation Canal Bank Trust Co., Supreme Court 
Louisiana, 159 So. Rep. 325 


trust company, acting trustee, will not liable for loss 
resulting from the investment the trust funds where the trust 
agreement provides that the fund may invested with the consent 
the primary beneficiary and where all investments made the 
trust company were made with the approval person appointed 
the primary beneficiary represent her. Such situation does 
not involve wrongful delegation discretionary trust powers. 


the matter the liquidation the Canal Bank Trust Com- 
pany. Intervention Andrew Stewart, 3d, and another. The inter- 
vention was dismissed, and interveners appeal. 

Affirmed. 

Miller, Bloch Martin, New Orleans, for appellants. 

Dufour, St. Paul, Levy Miceli, New Orleans, Anna Judge 


Veters, New Orleans, counsel), for appellee. 


ROGERS, J.—Andrew Stewart, 3d, and Mrs. Katherine Eustis 
Stewart sued way intervention the liquidation proceeding 
the Canal Bank Trust Company recover damages the sum 
$41,811 for the alleged unfaithful administration certain trust 
estate created their father. The intervention was dismissed the 
court below, and the interveners have appealed from the judgment. 

June 22, 1922, William Stewart, the father the appellants, 
executed notarial act creating trust, with the Canal Bank Trust 
Company trustee, his wife, Mrs. Katherine Eustis Stewart, bene- 
ficiary during her lifetime, and interveners beneficiaries after the 
death their mother. The corpus capital the trust estate con- 
sisted number valuable securities which were delivered the 
trustee the time the notarial act was executed. 

The trust agreement contained the following provisions, viz.: 


The securities covered hereby may sold the Bank 
Trustee and the proceeds reinvested other securities with the con- 
sent the said Katherine Eustis Stewart, and new securities pur- 
chased held the original securities were held, subject the 
provisions hereof. 

The Bank shall render Katherine Eustis Stewart during 
her life, and her children their legal representatives after her 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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death, annual account its receipts and disbursements under this 
trust until its expiration. The Bank shall not responsible for any- 
thing done any action taken except case its negligent 
wilful 


During its administration the trust the trustee bank disposed 
the securities originally received and acquired other securities 
their place and stead. When the Canal Bank Trust Company was 
placed liquidation, the Hibernia National Bank was appointed and 
qualified trustee. The liquidators the original trustee bank sur- 
rendered the trustee bank the trust estate, consisting 
new and different securities purchased the former trustee. 

the refusal the Hibernia National Bank, the new trustee, 
bring this suit, was brought interveners themselves. Neither 
William Stewart, plaintiffs’ father, the creator the trust, nor 
Mrs. Katherine Eustis Stewart, the plaintiffs’ mother, the primary 
beneficiary under the trust, both whom are living, party litigant. 

Interveners allege that the value the trust estate delivered 
the Hibernia National Bank was $35,539.58 instead $77,350, which 
would the value the trust estate the original sceurities had not 
been sold and the proceeds reinvested. They allege that the Canal 
Bank Trust Company acted negligently and violation law re- 
investing the proceeds derived from the sale the original securities, 
causing loss the corpus the trust estate, which they own, $41,- 
811. the alternative, interveners aver that the amount their 
funds used the alleged illegal investment was $67,493.92 which 
they suffered actual loss $31,954.92. 

Interveners, support their action, rely the provisions 
Act No. 1902, relating banks organized and organized 
for the purpose conducting savings, safe deposit, and trust bank- 
ing business, and defining, regulating, and limiting their powers. Par- 
ticularly, section the statute, which regulates the manner 
which the funds held the trustee must invested. 

The defendant liquidators rely the provisions Act No. 107 
1920 and the terms the trust agreement itself. 

The trial judge held that the act 1902 had application the 
trust agreement, which was created under and governed Act No. 
107 1920. think that the ruling was correct. fact, inter- 
veners judicially admitted its correctness, when they alleged their 
petition for the appointment the Hibernia National Bank trustee 
that the trust was created accordance with the provisions Act No. 
107 1920. 

Act No. 107 1920 was enacted permit donations mortis causa 
and inter vivos made designating individuals and banks act 
trustees, and regulating the powers, duties, and actions such trus- 
tees. 
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cannot seriously questioned that prior the adoption the 
act 1920, would have been impossible create trust the 
character under review here. Before that legislative enactment, trusts 
were prohibited under article 1520 the Civil Code, except where the 
provisions had been modified statutes permitting the creation 
trusts for educational, charitable, religious purposes. Act No. 
124 1882; Act No. 158 1904; Act No. 1918. 


Section Act No. 107 1920 declares that the trustee trus- 
tees shall administer the property intrusted them conformity with 
the directions contained the act donation, and shall have all the 
powers needed for such administration, including the power mort- 
gage, alienate, incumber the designated property whenever neces- 
sary the opinion the trustee, unless prohibited the donor. The 
same section the statute also provides that: ‘‘The Trustee Trus- 
tees shall not responsible for anything done, any action taken 
them except the its their negligence wilful mis- 

The act donation this case not only did not prohibit the trus- 
tee from selling the securities intrusted it, but, the contrary, 
expressly authorized the trustee, with the consent Mrs. Katherine 
Eustis Stewart, the primary beneficiary, sell the securities and re- 
invest the proceeds other securities. The instrument also provided 
that: ‘‘The bank shall not responsible for anything done any 
action taken except case its negligent wilful 


are satisfied from the evidence that there was negligence 
nor willful misconduct the part the Canal Bank Trust Com- 
pany administering the trust property. The record shows that the 
trustee sold the securities intrusted its good prices and re- 
invested the proceeds other securities current market rates. The 
securities purchased the trustee were considered sound investments 
the time they were acquired. 


all the transactions, the trustee acted the advice Mr. Lamar, 
one its vice-presidents charge its bond department, securities 
expert, after consultation with Mr. Eustis, well-known stock and 
bond broker New Orleans, brother Mrs. Katherine Eustis Stew- 
art, the primary beneficiary under the trust agreement. Mr. Eustis 
acted under the authority letter addressed the trustee bank 
his sister, wherein she advised the bank that acting under the pro- 
visions paragraph the donation inter vivos executed William 
Stewart June 29, 1922, she delegated her brother, Cartwright 
Eustis, the authority give written approval, and confirming all the 
approvals given him under the authority. Mrs. Katherine Eustis 
Stewart testified the trial this case that she wrote the letter and 
that she had given her brother the power approve investments for 
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the trust estate. And Mr. Eustis testified that had approved every 
bond purchased the trustee bank. 

Interveners contend that discretionary trust power cannot 
delegated, and that the approval Mr. Eustis could not absolve the 
trustee bank from responsibility reinvesting the trust funds. But 
there question here any delegation its powers the trustee. 
The bank merely reinvested the trust funds with the consent the 
beneficiary’s duly accredited representative. The fact that Mrs. Stewart 
selected her brother being more qualified than she was herself 
investigate and approve the securities before they were purchased the 
trustee way detracts from the terms the trust agreement. And 
think the record fairly shows that Mrs. Stewart has ratified and 
adopted her own the acts her brother. 

For the reasons assigned, the judgment appealed from affirmed. 


ORAL AGREEMENT PAY CHECK NOT 
BINDING BANK 


Reo Motor Car Co. Western Bank Trust Co., Court Appeals 
Ohio, Hamilton County, 194 Rep. 392 


The payee check, being doubtful the financial ability 
the drawer, called the drawee bank the telephone and was 
told officer the bank that the drawer’s deposit was sufficient 
pay the check and that funds would set aside for that pur- 
pose. The following notation was placed upon the records the 
bank: 

Herold Motor Car Co. payable Reo Motor Car Co. 
for $1,510.80. Hold this amount until comes 

Before the check was presented the drawer became insolvent and 
the bank applied the entire deposit the satisfaction debt 
owing the drawer. was held that the bank was not liable 
must writing. 


Action the Reo Motor Car Company against the Western Bank 
Trust Company. Judgment for defendant, and plaintiff brings error. 
Statement. 

Affirmed. 

Mente, Cincinnati, and Foster Cameron, Lansing, 
Mich., for plaintiff error. 

Peck, Shaffer Williams, Cincinnati, for defendant error. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §234, 
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ROSS, J.—This proceeding error from the court common 
pleas Hamilton county, wherein judgment was rendered for the de- 
fendant, the Western Bank Trust Company. The plaintiff, the Reo 
Motor Car Company, brought against the defendant, alleging that 
was caused proceed its damage reason the promises the 
defendant, upon which relied, wherefor sought judgment for the 
amount its loss. 

The answer the defendant was effect general denial. 

The evidence shows that the Herold Motor Car Company was dis- 
tributor automobiles for the Reo Motor Car Company Lansing, 
Mich.; that the Herold Motor Car Company carried its banking ac- 
count with the Western Bank Trust Company; that August, 1929, 
the Herold Motor Car Company, having received order from firm 
Indiana for so-called Reo Speed Wagon, sent employee the 
home office the Reo Motor Car Company Lansing, Mich., pur- 
chase such car; that the employee presented the ordinary uncertified 
the Herold Motor Car Company the Reo Motor Car Com- 
pany and sought possession the automobile; that employee 
the Reo Motor Car Company telephoned the Western Bank Trust 
Company Saturday, August 31, 1929, and talked its vice-president, 
who was asked such employee the Herold Motor Car Company 
had sufficient funds hand cover the check; the vice-president was 
also advised that the reason for such inquiry was that the Reo Motor 
Car Company had been advised that officer the Herold Motor Car 
Company had recently absconded with large portion the funds 
such company, and the Reo Motor Car Company was doubt 
its financial status. The evidence further discloses that the vice-presi- 
dent stated that knew such fact, but that there were hand ample 
funds meet the amount the check; that the bank would set aside 
and hold funds meet the check; that notation would made 
this effect the records the bank; and that the following notation 
was found the records the bank, upon slip paper placed 
the records the bank: ‘‘Check Herold Motor Car Co. payable 
Reo Motor Car Co. for $1,510.80. Hold this amount until check comes 

The credit manager the Reo Motor Car Company testified fol- 
lows: 


ealled for the cashier, said before, and told him that 
had check for $1,510.80, the Herold Motor Car Company, and 
asked him they had funds deposit there. left the phone and 
few minutes came back and said there was plenty funds take 
care that. said his name was Mr.Widman, and that wanted 
know why wanted certified. told him that Mr. Chandler had 
about August 8th, believe, sometime previous that, and 
could not take the check without having some certification ap- 
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proval the bank, and Mr. Widman stated that knew the circum- 
stances and offered set the funds aside and hold them out for us, 
and finally said would mark his records make notation 
some way, would all right, and further talking with him 
asked him should send him telegram would send tele- 
gram, should send him letter. said, ‘no; send through 
the regular way and will take it.’ 

What then did you with the check? 

made notation the check the conversation have just 
spoken of, then would hold the office and deposit the regular 


The vice-president testified 


think made statement the bookkeeper that was called 
over the long distance telephone about check regarding the Herold 
Motor Car Company, payable the Reo Motor Car Company, and that 
told the Reo Motor Car Company that will hold this 


The credit manager the Reo Motor Car Company testified that 
asked whether the conversation should confirmed wire, and 
was advised the vice-president that this was unnecessary, and: send 
the check through the regular way. This denied. 

September receiver was appointed for the Herold Motor Car 
Company. September the check was presented for payment and 
refused. the same day the defendant bank applied the entire de- 
posit the Herold Motor Car Company, amounting $2,159, 
the satisfaction and payment the notes its depositor the 
bank. September the Herold Motor Car Company went into 
bankruptcy, and was adjudged bankrupt October 1929. Sep- 
tember the day after the appointment the receiver, the bank wired 
the plaintiff: ‘‘Herold check will not paid receiver appointed.’’ 

The bank held surety bond signed four individuals guarantee- 
ing the indebtedness the Herold Motor Car Company. 

Under the laws Ohio, check held bill exchange. 
Section 8290, General Code. acceptance bill exchange 
order binding must writing signed the drawee. Section 
8237, General Code. Such are the rules under the Negotiable Instru- 
ments Law (Gen. Code, 8106 seq.). 1916C, 177, note. The 
payee the check presumed know the law, and therefore pre- 
sumed know that the bank could not accept the check except pro- 
vided by-law. Certainly the officers the bank would have author- 
ity bind the institution such responsibility. 

permit rule contrary that the Negotiable Instruments 
Law, expressed our statutes, prevail, would open the door 
the fraud which the law and the statutes are designed prevent. 

The theory the plaintiff error based upon the rules laid down 
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Restatement the Law Contracts, pp. 100 and 110, and 90, 
which are: 


manifestation assent, unless the promise terms 
conditional upon such manifestation, nor consideration requisite 
for the formation informal contract the cases enumerated 
Sections 

promise which the promisor should reasonably expect induce 
action forbearance definite and substantial character the part 
the promisee and which does induce such action forbearance 
binding injustice can avoided only enforcement the 


This rule can have application situation which both parties 
must know governed specific law directly prohibiting the liability 
now sought any event, certainly cannot suc- 
cessfully contended that the bank intended become directly liable 
for the amount the check against the contingency receivership 
attachment other claims upon the fund which could have 


control. 
There substantial authority justifying the doctrine equitable 
assignment the presence direct law applicable the situation. 
The case Fourth Street National Bank Yardley, Receiver, 165 
the application the rule equitable assignment this case. The 
facts the Yardley Case are follows: 


the 19th day March, 1891, the said Fourth Street National 
Bank advanced twenty-five thousand dollars ($25,000) clearing- 
house gold certificates the said Keystone National Bank enable 
meet its debtor balance the Philadelphia clearing-house under 
these said date Gideon Marsh, the president 
the Keystone National Bank, acting its behalf and its authority, 
the banking room the said Fourth Street National Bank, 
the city Philadelphia, and there represented the officials that 
bank that the Keystone National Bank owed balance the clearing- 
house which could not meet, because its funds were the city 
New York, and exhibited them memorandum showing balance 
the the Keystone National Bank the Tradesmen’s National 
Bank the city New York about twenty-seven thousand dollars 
($27,000), stating that his bank wished draw against and get clear- 
ing-house and asked the Fourth Street National Bank 
accept the draft the Keystone National Bank for twenty-five thousand 
dollars ($25,000) against this ‘reserve account the New York bank’ 
—that say, against the said fund the Tradesmen’s National Bank 
—and give his bank clearing-house gold certificates therefor. Relying 
upon these representations Marsh, and the faith his statement, 
supported the said memorandum, that the Keystone National Bank 
had the Tradesmen’s National Bank the specified fund against which 
proposed draw, the Fourth Street National Bank gave Marsh, for 
the use the Keystone National Bank, clearing-house gold certificates 
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the amount twenty-five thousand dollars ($25,000) and took its 
draft, which the following copy: 
National Bank. No. 5086. 
March 19, 1891. 
the order R.H. Rushton, ($25,000) twenty-five 
thousand dollars. 


Hayes, Cashier. 

the Tradesmen’s National Bank, New York.’ 

Rushton was the the Fourth Street National Bank. 

books the Keystone National Bank show that the 19th 
day March, 1891, had its the Tradesmen’s National 
Bank the city New York the sum twenty-six thousand nine 
hundred and seven and 32/100 dollars ($26,907.32), and the same 
day entry was made therein charging against that credit the said 
draft for twenty-five thousand dollars ($25,000) had given the 
Fourth Street National Bank. 

draft for twenty-five thousand dollars ($25,000) was duly 
forwarded New York for collection and was presented for payment 
the Tradesmen’s National Bank the morning March 20, 1891. 
Payment thereof was refused upon the ground that the drawee had not 
hand funds the drawer sufficient pay the same. fact, the 
Tradesmen’s National Bank had and items (drafts) 
for the Keystone National Bank the sum twenty-six thousand nine 
hundred and seven and 32/100 dollars ($26,907.32), which eighteen 
thousand and fifty-six and 21/100 dollars ($18,056.21) were remitted 
the latter-named bank the former March 19, 1891, and the rest 
previously. The Tradesmen’s National Bank then had hand cash 
the credit the Keystone the sum nineteen thou- 
sand seven hundred and twenty-five and 62/100 dollars ($19,725.62), 
and had addition the said collection items make the full sum 
twenty-six thousand nine hundred and seven and 32/100 dollars 
($26,907.32). Afterwards this money was paid and the said collection 
items drafts were turned over Robert Yardley, the receiver 
the Keystone National Bank, and out the collection items realized 
sixty-one hundred dollars ($6,100), and thus had his hands from 
this source when the bill this case was filed the sum twenty-five 
thousand eight hundred and twenty-five and 62/100 dollars ($25,825.62) 
cash. 

the 20th day March, 1891 (some time during the morning), 
the order the Comptroller the Currency the United States, 
the Keystone National Bank was closed, and thereafter Robert 
Yardley was appointed receiver thereof.’’ 


Let substitute the parties the instant case for those the 
Yardley Case, they appropriately apply—the Keystone National 
Bank for the Herold Motor Car Company, the Fourth Street National 
Bank for the Reo Motor Car Company, and the Tradesmen’s National 
Bank for the Western Bank Trust Company. once, the entire lack 
similarity principle apparent. If, the instant case, the 
Herold Motor Car Company had specific agreement with the Reo 
Motor Car Company effected equitable assignment its deposit 
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the Western Bank Trust Company, then the Yardley Case holds that 
the receiver the Herold Motor Car Company would have been bound 
thereby. 

similar manner, the other citations support the contention 
assignment can distinguished. Under the common law, oral 
ceptances were permitted. Under the Negotiable Instruments Law, 
they are forbidden. The reason obvious the reason for any 
statute frauds. 

The fact that the funds ultimately were applied the indebtedness 
the depositor the bank matter between the receiver and the 
bank. The other alternative would have been permit the receiver 
take the deposit. Certainly the promise not prejudiced the action 
the bank securing what event could taken the promisee, 
the Reo Motor Car Company. 

The authority the receiver cannot questioned collaterally 
this action. 

Judgment affirmed. 


RECEIVER NOT ENTITLED UNCOLLECTED 
CHECKS HIS POSSESSION 


American Barrel Co. Commissioner Banks, Supreme Judicial 
Court Massachusetts, 195 Rep. 335 


The plaintiff corporation, payee checks, indorsed them gen- 
erally and deposited them its bank. The plaintiff’s passbook 
provided that checks were deposited with the bank agent and 
that they were received ‘‘subject final payment.’’ The plaintiff 
bank forwarded the checks correspondent for collection and 
both banks failed before the checks were presented. The plaintiff 
the meantime had stopped payment. this action, was held 
that the plaintiff was the owner of, and was entitled possession 
of, the checks against the receivers both banks. 


Suit equity the American Barrel Company against the Com- 
missioner Banks and Herbert Pearson, receiver the Federal Na- 
tional Bank Boston, and others, wherein second-named defendant 
filed counterclaim. From final decree, second-named defendant 
appeals. 

Affirmed. 

Coughlin and Marvel, both Boston, for appellant. 

Piteoff and Blake, both Salem, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §305. 


THE BANKING LAW JOURNAL 527 


FIELD, J.—This suit equity was brought the Superior Court 
the plaintiff, the payee certain checks, against the commissioner 
banks possession the property and business the Salem Trust 
Company, the Federal National Bank Boston, the hands Her- 
bert Pearson, receiver, and the drawers such checks enjoin the 
defendant Federal National Bank Boston from bringing suit thereon, 
and the drawers from making payments thereon the defendant bank 
its receiver, and order said defendant bank deliver these checks 
the plaintiff. amendment the receiver was joined party de- 
fendant. filed answer and counterclaim wherein prayed 
that the amounts due from the plaintiff indorser said checks and 
from the defendant drawers thereof determined, and that the plain- 
tiff and these defendants ordered pay such amounts him re- 
ceiver. The judge who heard the case made findings fact and 
order for decree. accordance with such order decree was en- 
tered dismissing the counterclaim the defendant receiver, ordering 
him such receiver return the plaintiff all the checks described 
the bill complaint and remaining unpaid, and enjoining the draw- 
ers thereof from making payments thereon said receiver, and the 
defendant receiver appealed. The evidence reported. 

Material findings fact, supported the evidence, are follows: 
Both the Salem Trust Company and the Federal National Bank 
Boston ceased business December 14, 1931. The former was 
taken over the commissioner banks and the latter the comp- 
troller the treasury. Neither has reopened. Each now the 
process liquidation. 

The plaintiff deposited the checks here question—which were not 
drawn Salem banks—with the Salem Trust Company, some them 
December 12, 1931, and others December 14, 1931. ‘‘Each 
these checks was endorsed rubber stamp, ‘Pay the order The 
Salem Trust Co. American Barrel Co.’ The deposit slips contained 
printing relating the terms which the deposits were made but 
the pass book the name the American Barrel Co., which the 
deposits were entered, contained the following receiving 
items for deposit collection this bank acts only depositor’s col- 
lecting agent and assumes responsibility beyond the exercise due 
care. All items are credited subject final payment Cash 
Solvent Credits. This Bank will not liable for default negligence 
its duly correspondents nor for losses transit, and each 
correspondent selected shall not liable except for its own neg- 
ligence. This Bank its may send items directly 
indirectly, any Bank including the payor, and accept its draft 
Credit conditional payment lieu Cash; may charge back any 
item any time before final payment, whether returned not also 
any item drawn this Bank not good close business day de- 
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posited.’ The Salem Trust Company the date each deposit was 
received posted the amount the checks its books the credit 
the American Barrel Company.’’ The plaintiff’s credit balance the 
close business December 12, 1931, and December 14, 1931, was 
each day greater than the amount the checks deposited that 
day. 

The Salem Trust Company caused each check indorsed with 
rubber stamp follows: ‘‘Pay the Order Any Bank, Banker 
Trust Salem Trust then sent the checks 
the December 12th deposit, not drawn local bank, with other checks 
the Federal National Bank Boston mail and the checks the 
deposit December 14th, not drawn local bank, with other checks 
the Federal National Bank Boston messenger. set 
checks reached that bank Monday, December 14th, while that bank 
was doing Accompanying each set deposits was writ- 


ing containing the statement ‘‘For collection items listed below’’ and 
list the checks included. ‘‘Neither the Salem Trust Company nor 
the Federal National Bank Boston were members the Boston 
Clearing House Association. Under arrangement entered into be- 
tween the Salem Trust Company and the Federal National Bank 
Boston all checks received the Salem Trust Company, not drawn 


Salem Banks, were sent the Federal National Bank Boston 
for collection. The Federal National Bank Boston arrangement 
with the Federal Reserve Bank Boston cleared all checks deposited 
with and those received from the Salem Trust Company through the 
Federal Reserve Bank Boston. Daily settlements were made between 
the Federal National Bank Boston and the Federal Reserve Bank 
Boston amounts due reason clearing the checks the 
Salem Trust Company and that amount was charged credited the 
Salem Trust Company the case might be. The checks from the plain- 
tiff, together with other checks when received from the Salem Trust 
Company, were sent the Federal Reserve Bank Boston for clear- 
‘‘the time each bank stopped doing business the Salem 
Trust Company owed the Federal National Bank Boston more than 
the total amount the checks here question.’’ The plaintiff re- 
ceiving notice the closing the Salem Trust Company asked the 
drawers the checks stop payment thereon and payment was stopped 
most them and such checks were returned the receiver the 
Federal National Bank Boston. ‘‘No question raised with regard 
the checks which were paid.’’ The ‘‘unpaid checks were duly pro- 
tested for non-payment and the endorsers They were re- 
turned the defendant receiver and have since remained his pos- 
session. has refused return them the plaintiff and has threat- 
ened suit against the plaintiff, indorser, for the amount the checks 
and protest fees. 
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There was evidence, but specific findings, that the bank state- 
ments sent the collecting bank the forwarding bank contained 
the statement ‘‘All items are credited, subject final 
cash solvent and that, the course deal- 
ing between the forwarding bank and the collecting bank, checks sent 
the former the latter were immediately the account 
the forwarding bank, but for any reason they were not collected 
they were returned the forwarding bank and that bank charged 
with the amount thereof even its account were overdrawn. 

The judge ruled (or found) ‘‘that under the here 
disclosed the Salem Trust Company was never the owner the checks 
question but was the agent the plaintiff collect the 
that the Federal National Bank Boston did not become owner 
the checks question but also acted agent that 
the agency the Federal National Bank Boston collect these 
checks terminated with the appointment the Receiver; [and] that 
thereafter had authority collect hold the checks.’’ 

The decree was right. 

The forwarding bank was agent the plaintiff for the collection 
these checks and not the owner thereof. This appears from the 
notice the plaintiff’s passbook that checks were deposited the 
plaintiff with the forwarding bank such agent even though the 
plaintiff’s indorsements were not restrictive (G. [Ter. Ed.] 107, 
59) and credit was given the plaintiff the forwarding bank for 
the amount the checks deposited. The provisions this notice ex- 
pressly limiting the relation the forwarding bank the 
that agent for collection beyond provisions, also the 
notice, that credits are ‘‘subject final payment’’ and reserving the 
right charge back the items—whatever would the effect these 
provisions themselves. Compare City Douglas Federal Re- 
serve Bank Dallas, 271 489, 493, Ct. 554, Ed. 1051; 
Boston-Continental National Bank Hub Fruit Co., 285 Mass. 187, 
189-191, 189 89. The latter provisions least are not incom- 
patible with the agency relation. Furthermore, there nothing 
indicate either that the plaintiff could right draw against the 
checks deposited that fact did draw against them. Salem Ele- 
vator Works, Inc., Commissioner Banks, 252 Mass. 366, 370, 371, 
148 220, and cited. Boston-Continental National Bank 
Hub Fruit Co., 285 Mass. 187, 189-191, 189 89. The checks had 
not been collected when the commissioner banks took possession 
the property and business the forwarding bank, and when did 
the forwarding bank’s agency for collection came end. Salem 
Elevator Works, Inc., Commissioner Banks, 252 Mass. 366, 371, 
372, 148 220. 
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Nor was the bank the owner the checks. The arrange- 
ment between the forwarding bank and the collecting bank was 
terms arrangement that checks should sent the former the 
latter ‘‘for And the checks here question were sent for 
that purpose, appears from the letter transmittal. The notice 
from the collecting bank the forwarding bank contained the bank 
statements, that items are credited ‘‘subject final payment,’’ and 
the course dealing between the banks whereby checks deposited 
the forwarding bank with the collecting bank were credited 
the forwarding bank but unpaid checks returned the collecting bank 
were immediately charged the forwarding bank least compatible 
with the existence between the banks agency relation. The prin- 
ciples already stated regard the relation between the plaintiff and 
the forwarding bank are applicable the relation between the for- 
warding bank and the bank. And cannot said that the 
forwarding bank could right draw against checks deposited but 
not collected. See Salem Elevator Works, Inc., Commissioner 
Banks, 252 Mass. 366, 370, 371, 148 220; Shawmut National 
Bank Manson, 168 Mass. 425, 196, relied the receiver, 
distinguishable since that case there was special agreement that 
the check was deposited for the limited purpose collecting the pro- 
ceeds thereof. See, also, Wood Boylston National Bank, 129 Mass. 
358, Am. Rep. 366. Furthermore the collecting bank did not become 
the owner the checks deposited reason the overdrafts the 
forwarding bank, existing when the deposits were made. Doubtless 
such overdrafts, being antecedent debts, would supply the ‘‘value’’ 
essential make the collecting bank holder due course these 
checks, uncollected, had been taken payment such antecedent 
debts. (Ter. Ed.) 107, 48, 75; Russell Bond Goodwin, 
276 Mass. 458, 177 627. But the terms the special 
agreement governing the deposit such checks they were not taken 
the collecting bank but were taken for purposes collection. And 
the existence such overdrafts did not change the nature the trans- 
action. Boston-Continental National Bank Hub Fruit Co., 285 Mass. 
187, 191, 189 89. The collecting bank continued merely 
agent for the collection the checks—that is, agent the plain- 
tiff undisclosed principal, Skopetz American Express Co., 251 
Mass. 126, 140, 146 262, and cases such agency came 
end when the bank ceased business. Manufacturers’ Na- 
tional Bank Continental Bank, 148 Mass. 553, 559, 
699, Am. St. Rep. 598. 

does not appear, however. that the collecting bank had notice 
the terms the deposits the checks with the forwarding bank. Con- 
sequently, since the indorsements these checks the plaintiff were 
not restrictive and the checks had all the appearance title the 
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forwarding bank, the bank was entitled treat the forward- 
ing bank the owner the checks capable passing title these 
checks purchaser for value without notice. Wood Boylston Na- 
tional Bank, 129 Mass. 358, Am. Rep. 366. See, also, First National 
Bank Minneapolis City National Bank Holyoke, 182 Mass. 
24, Am. St. Rep. 637. Freeman’s National 
42, Am. St. Rep. 461, relied the plaintiff, distinguishable. 

not necessary decide whether between the forwarding 
bank and the collecting bank the latter had called ‘‘banker’s 
the uncollected checks sent the latter for collection whereby 
was entitled apply them their proceeds its general balance 
account with the forwarding bank. See Furber Dane, 203 Mass. 108, 
117, 227. For even the collecting bank had such right 
against the forwarding bank the former through its receiver cannot 
prevail this suit unless its right the checks superior the 
right the plaintiff, the real owner thereof. The collecting bank has 
such superior right, even though had notice that the forward- 
ing bank was not the real owner the checks, unless gave credit 
the forwarding bank suffered balances remain its hands 
met checks transmitted, expected transmitted, the 
forwarding bank the collecting bank the usual course business 
between the banks. Bank the Metropolis New England Bank, 
How. 234, Ed. 115; Id., How. 212, Ed. 409; Sweeney 
Easter, Wall. 166, Ed. 681. But, reason the special agree- 
ment between the banks, credit given the forwarding bank and bal- 
ances suffered remain its hands were not met uncollected 
checks transmitted, expected transmitted, the usual course 
business the collecting bank. Such checks were taken only pro- 
visionally and credits therefor the books the collecting bank were 
purely temporary and conditional. The forwarding bank could not 
right draw against them. The right the collecting bank 
charge back uncollected items was not merely method exacting 
payment from the forwarding bank indorser. Compare City 
Douglas Federal Reserve Bank Dallas, 271 489, 493, 
Ct. 554, Ed. 1051. was incident the temporary and con- 
ditional nature the credits. The forwarding bank’s overdraft, 
far appears, was not suffered the faith checks transmitted, 
transmitted, such terms, long the checks remained un- 
collected. The receiver the collecting bank, therefore, has right 
the uncollected checks superior that the plaintiff, the real owner 
thereof. See Boston-Continental Bank Hub Fruit Co., 285 187, 
189 89. 


affirmed. 
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HOLDER CASHIER’S CHECK NOT ENTITLED 
PREFERENCE UNDER BANK 
COLLECTION CODE 


York Supreme Court, Appellate Division, 277 Supp. 


The holder check, received payment for his 
drawn the issuing bank, which cashier’s check remains un- 
paid the time the closing the issuing bank, not entitled 
preference under 13-2 the Bank Collection Code 350 
the Neg. Inst. Law). That section allows preferences cer- 
tain cases but excepts cases which the bank has given uncon- 
ditional credit its books; and the issuance check 
ditional credit. 

this case depositor the Bank United States drew 
check that bank for the entire amount his deposit, $10,100, 
December 10, 1930, payable order the National City Bank 
and deposited the latter bank. The National City Bank pre- 
sented the check messenger and received the drawee’s 
check for the amount the check accordance with the usual 
banking custom. The cashier’s check remained unpaid because 
the fact that the Bank United States was taken over the 
Superintendent Banks December 11. was held, stated 
above, that the depositor was not entitled preference pay- 
ment. 


Proceedings the Superintendent Banks for determination 
priority payment claims against the Bank United States, 
liquidation, pursuant section the Banking Law. From or- 
der the Supreme Court denying motion the Superintendent 
Banks confirm the referee’s report and granting claimant, O’Neill, 
priority payment, the Superintendent appeals. 

Reversed and motion confirm granted. 

Carl Austrian, New York City (Arthur Ofner, New York 
City, counsel; Warren Fielding and Edward Mallon, both 
New York City, the brief), for appellant. 

Platt, Taylor Walker, New York City (Frank Fitz, New 
York City, counsel), for respondent. 


UNTERMYER, J.—On December 10, 1930, the claimant, O’Neill, 
had deposit with the Bank United States the sum $10,100. 
that date drew check the order the National City Bank for 
the entire amount his deposit the Bank United States and de- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §151. 
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posited the National City Bank. That bank the same day, 
messenger, presented the check for payment the Bank United 
States and received cashier’s check the Bank United States for 
$10,100. The parties stipulated that this was accordance with the 
usual banking practice designed dispense with unnecessary trans- 
portation cash interbank transactions. result the transac- 
tion, O’Neill’s account was debited the books the Bank United 
States with $10,100 and the account ‘‘Cashiers’ Checks Outstand- 
ing’’ was credited with $10,100. the same day, the cashier’s check 
was transmitted for collection the National City Bank, but the 
morning December 11, and before was paid, the Bank United 
States was taken over the superintendent banks. Thereafter the 
check was indorsed and delivered the National City Bank the 
claimant. 

The question whether, upon these undisputed facts, the claimant 
entitled priority payment his claim against the Bank 
United States. Notwithstanding authorities the contrary other 
jurisdictions (Bauck First State Bank New York Mills, 178 Minn. 
64, 225 916; Rainwater Federal Reserve Bank St. Louis, 
172 Ark. 631, 290 69; State rel. Sorensen Nebraska State 
Bank, 120 Neb. 539,234 82; Federal Reserve Bank St. Louis 
Millspaugh, 314 Mo. 282 706), was firmly settled this 
state common law that the claimant would not have been entitled 
any preference under the conditions which existed here (People 
532, cited with approval Baldwin’s Bank Penn Yan Smith, 
215 76, 109 138, 1918F, 1089, Ann. Cas. 1917A, 
500). That rule had the support many well-considered decisions 
other jurisdictions. Hecker-Jones-Jewell Milling Co. Cosmopolitan 
Trust Co., 242 Mass. 181, 333, 1148; Shull 
Beasley, 149 Okl. 106, 299 149, 465; Matter South 
Carolina Loan Trust Co., 150 25, 147 653; Leach Citi- 
zens’ State Bank Arthur, 203 Iowa, 782, 211 522; Larabee 
Flour Mills First National Bank Henryetta, Okl. (C. A.) 
F.(2d) 330. The court Special Term, rejecting the report the 
referee, concluded, however, that the facts entitled the claimant 
priority under section subd. the Negotiable Instruments 
Law enacted chapter 589 the Laws 1929 and which provides: 
nonpayment provided section three hundred and fifty-j, when 
drawee payor bank has presented for payment item items 
drawn upon payable such bank and the time has de- 
posit the credit the maker drawer amount equal such item 
items and such drawee payor shall fail close for business 
above, after having charged such item items the account the 


| 


534 


THE BANKING LAW JOURNAL 


maker drawer thereof otherwise discharged his liability thereon 
but without such item items having been paid settled for the 
drawee payor either money unconditional credit given 
its books the books any other bank, which has been re- 
quested accepted constitute such drawee payor other 
bank debtor therefor, the assets such drawee payor shall im- 
pressed with trust favor the owner owners such item 
items for the amount thereof, for the balance payable upon num- 
ber items which have been exchanged, and such owner owners 
shall entitled preferred claim upon such assets, irrespective 
whether the fund representing such item items can traced and 
identified part such assets has been intermingled with con- 
verted into other assets such failed bank.’’ 

All the conditions exist here which would entitle the claimant 
priority unless his drawn upon the Bank United States, was 
settled for the drawee payor either money 
unconditional credit given its books the books any 
other bank, which has been requested accepted constitute 
such drawee payor other bank debtor The claimant’s 
check constituted ‘‘an within the meaning the statute Nego- 
tiable Instruments Law, 350-b. was duly presented for payment 
the Bank United States. that time, there was deposit 
amount sufficient pay the check and the amount the check was 
charged the claimant’s account discharge his liability thereon. 
Before the claimant can deprived the priority which the statute 
would otherwise entitle him, his check must have been settled 
for’’ either (1) money (2) unconditional credit given 
the books the Bank United States constitute that bank 
‘‘debtor With the first alternative are not concerned. 
the second alternative, observed that not only must 
given but that the credit must If, 
for instance, the holder receives the draft the drawee upon another 
bank, then cannot said have accepted (Aetna Nat. 
Bank Fourth Nat. Bank City New York, 82, Am. 
Rep. 314; Attorney-General Continental Life Ins. Co., 325, 
Am. Rep. 55; Martin Home Bank, 160 190, 717), 
and the case will not taken out the operation the statute (Mat- 
Brewer Co., 144 429, 259 40; Townsend, The Bank Col- 
lection Code, Tulane Law Review, April 1934, page 382). Again, 
receives credit which depends upon the other 
items, then, until collection, under the express terms the statute 
(sections 350-a and 350-b), the credit conditional. 

are, therefore, required decide whether the check 
the Bank United States, coupled with the entries its books, 
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constituted unconditional credit favor the National City Bank. 
The term ‘‘unconditional although frequently recurring, 
nowhere defined throughout article 19-A the Negotiable Instruments 
Law (section 350 seq.). That article, commonly known the Bank 
Collection Code, many respects has revolutionized the ancient prin- 
ciples pertaining the collection commercial paper banks. See 
Brady, Uniform Negotiable Instruments Act. Construing together all 
the provisions that article, the term ‘‘unconditional credit’’ can 
only mean credit which may not withdrawn, even even- 
tually found that the item for which given not collectible. 
imports credit which not ‘‘revocable’’ under section 350-a, nor 
under section 350-b. That does not include draft 
the drawee upon another bank very evident not only from the 
nature the transaction, but from section 350-h, which, specifying 
the medium which collecting bank authorized receive pay- 
ment, expressly discriminates between unconditional credit and 
draft the drawee upon any bank other than itself. 

check issued bank, however, not ordinary 
draft. The latter bill exchange payable demand. 
order upon third party purporting drawn upon deposit 
funds. Drinkall Movius State Bank, 10, 724, 
341, Am. St. Rep. 693; State Tyler County State 
check very different character. the primary obligation 
the bank which issues (Nissenbaum State, Ga. App. 253, 
143 776) and constitutes its written promise pay upon demand 
(Steinmetz Schultz, 603, 241 734). has been said 
that cashier’s check bill exchange drawn bank upon itself, 
accepted advance the very act issuance. Kohler First Na- 
tional Bank Tonasket, 157 Wash. 417, 289 47; Causey Eiland, 
175 Ark. 929, 1008, 529; Walker Sellers, 
201 Ala. 189, So. 715; Anderson Bank Tupelo, 135 Miss. 351, 
100 So. 179; Montana-Wyoming Association Credit Men Commer- 
cial National Bank Miles City, Mont. 174, 259 1060. Such 
being the nature the obligation which was accepted exchange for 
the claimant’s check, seems clear that created uncondi- 
tional favor the National City Bank which was reflected 
appropriate entries the books the Bank United States. 
Matter Bank United States, 264 414, 191 491. The 
Bank United States remained the debtor, and the only debtor, 
holder its check for the amount the deposit. follows 
that the claimant was not entitled any priority the payment 
his claim. 


The order denying the motion confirm the referee’s report should 
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reversed with $20 costs and disbursements and the motion con- 
firm granted. 

Order reversed with $20 costs and disbursements and motion con- 
firm referee’s report granted. Order filed. All concur. 


INSTRUMENT NOT PAYABLE ORDER 
BEARER NOT NEGOTIABLE 


Soldier Valley Savings Bank Camanche Sand Gravel Co., Supreme 
Court Iowa, 258 Rep. 879 


instrument which not payable the order specified 
person bearer but designates the payee the words ‘‘To 
Lynch Construction not negotiable. Consequently, 
where bank collects such instrument and allows the payee 
draw against and the drawer stops payment, the bank cannot 
enforce against the drawer the latter has defense good 
against the payee. the instrument were negotiable the bank 
would holder due course and, such, entitled collect 
from the drawer. 


Appeal from District Court, County; Ely, Judge. 

This action brought the Soldier Valley Savings Bank against 
Camanche Sand Gravel Company and Lynch Construction Company, 
both Davenport, Iowa, upon certain instrument for $3,715.07. The 
lower court held that the instrument was non-negotiable, and allowed, 
offset thereto, claim $3,621.91, which the Camanche Sand 
Gravel Company had against the payee, and entered judgment accord- 
ingly. 

Affirmed. 

Ottesen, Doerr Weise, Davenport, and Prichard Prichard, 
Onawa, for appellant. 

Smith Swift, Davenport, for appellee Camanche Sand Gravel 
Co. 

Maloney, Davenport, for appellee Lynch Construction Co. 


KINTZINGER, November 17, 1932, the following instru- 
ment was delivered the Lynch Construction Company the Ca- 
manche Sand Gravel Company: 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§852, 898. 
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“To Bills follows: Camanche Sand Gravel Co., Voucher No. 2410 
Check No. 1896 Davenport, Nov. 17, 1932. 
Invoice This Voucher when properly indorsed 
payee becomes check 
Union Savings Bank and Trust Company 
Davenport, Iowa. 
not change this Lynch Construction Company, 
Voucher. case error re- For 
turn Indorsement Thousand Seven Hundred Fifteen and 
back the only receipt re- 07/100 Dollars. 
quired. Deposit any [Signed] Geo. Kuhn 
for check. Asst. Treasurer.” 


{ 


contained the following indorsement the back: ‘‘Deposit 
Soldier Valley Savings Bank, Soldier, accepted payment 
full for bills noted face this check. [Signed.] Lynch Construction 

This instrument, after being indorsed, was, the Lynch Con- 
struction Company, sent direct the Continental National 
Bank Trust Company Chicago, correspondent bank the Soldier 
Valley Savings Bank, and was the Chicago bank deposited the 
eredit the Soldier Valley Savings Bank, Soldier, Iowa. After being 
notified such the Soldier Valley Savings Bank the 
account Lynch Construction Company with the amount the in- 
strument, and thereafter paid checks the Lynch Construction Com- 
pany for the full amount said deposit. Payment the instrument 
was stopped the Camanche Sand Gravel Company, and payment 
was refused the Union Savings Bank Trust Company when pre- 
sented. The instrument was then returned the Soldier Valley Sav- 
ings Bank, who brought this action. 

The undisputed evidence shows that the defendant Camanche Sand 
Gravel Company would have had valid defense against the instru- 
ment question, sued the payee, the extent $3,621.91. 
also conceded that the instrument question not negotiable 
instrument, the same defense could interposed against the present 
holder the instrument. 

nonnegotiable, the defense against the Lynch Construction Company 
available against appellant. The lower court held the instrument 
nonnegotiable, and entered judgment allowing the offset. Plaintiff 
filed motion for new trial which was overruled; hence this appeal. 

The principal question presented whether not the paper 
sued negotiable instrument. Section 9461 the Code 1931 
(Negotiable Instruments Act) provides: 


instrument negotiable must conform the following re- 
quirements: 

ours.) 
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Section 9468 the Code provides that: 


instrument payable order where drawn payable 

the instrument payable order, the payee must 
named otherwise indicated therein with reasonable 
(Italies ours.) 

Section 9469 the Code provides that: ‘‘The instrument payable 
bearer: 


clearly not payable ‘‘to 

contended that because the instrument contains the words, 
Voucher when properly endorsed payee becomes check 
Union Savings Bank and Trust became check after the 
following indorsement was made thereon the payee: ‘‘Deposit 
Soldier Valley Savings Bank, Soldier, Iowa. Indorsed and accepted 
payment full for bills noted face this check. [Signed.] Lynch 
Construction Co., Harrington, Jr.’’ now claimed that the 
instrument was thereby properly indorsed; that such indorsement 
became check and constituted negotiable instrument. 

The most that can claimed for the instrument, properly in- 
dorsed, would that then became check. then became 
check, was still payable specifically only the Lynch Construction 
Company, and not its order. instrument does not become ne- 
gotiable simply unless the words negotiability 
required the act for negotiable instruments appear thereon. The 
words negotiability required the act this state and the Uni- 
form Negotiable Instruments Act are that the instrument made 
payable the order person, him his order. Neither 
the face the instrument nor the indorsement the back makes the 
instrument payable the order any one. considered check, 
apparent that the face the check payable the Lynch Con- 
struction Company, and not its order, the order the Lynch 
Construction Company. also appears that the indorsement the 
Lynch Construction Company upon the back the instrument was 
for the special purpose ‘‘of deposit Soldier Valley Savings 
and was not indorsed the order the Soldier Valley Savings Bank. 
This indorsement was placed upon the instrument the Lynch Con- 
struction Company and forwarded the Continental 
National Bank Trust Company for the deposit the Soldier Valley 
Savings Bank. 

also apparent from the face the instrument that was not 
check when issued, and that was not even contemplated 
check, either negotiable nonnegotiable, until after was properly 
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indorsed the Lynch Construction Company. rather contains the 
characteristics voucher and receipt, the following appears the 
face the instrument: ‘‘Indorsement back the only receipt re- 
The instrument payable the Lynch Construction Com- 
pany the Lynch Construction Company order. 

If, therefore, can considered check upon the Union Savings 
Bank Trust Company when properly indorsed, necessarily became 
check payable the Lynch Construction Company only. not 
payable bearer, and not payable the order the Lynch Con- 
struction Company, Lynch Construction Company order. 
simply payable the Lynch Construction Company, and not 
able the order specified person bearer.’’ is, therefore, 
obvious that does not meet the clear requirements paragraph 
section 9461, the requirements section 9468. 

The great weight authority supports the rule that where check 
other instrument not payable the order certain person 
bearer not negotiable instrument. Brannan’s Negotiable In- 
struments Law (5th Ed.) 166; Thompson Cedar Rapids Nat. Bank, 
207 Iowa, 786, 223 517; Warren Scott al., Iowa, 22; 
Westberg Chicago Lumber Coal Co., 117 Wis. 589, 572; 
Kerr Smith, 156 App. Div. 807, 142 57; Owens Blackburn, 
161 App. Div. 827, 146 966; Searles Seipp, 472, 
804; Wettlaufer Baxter al., Ky. 362, 125 741, 
424; Johnson Lassiter, 155 47, 23; Haggard Mutual 
Oil Refining Company, 204 Ky. 209, 263 745; Cowan Hallack, 
Colo. 572, 700; Fawsett National Life Ins. Co. United 
States, 11, Am. Rep. 95; Quast ux. Ruggles, Wash. 
609, 131 202; North American Bond Mortgage Company Twohy, 
159 Wash. 442, 293 717. 

Warren Scott al., Iowa, 22, loc. cit. 26, this court said: 
note not payable bearer generally, but particular bearer, 
Murdough. Its legal effect the same though the word ‘bearer’ 
had been omitted. not negotiable, and hence subject any 
defense arising out the transaction attending its execution, which 
would have been available against the payee.’’ 

Thompson Cedar Rapids Nat. Bank, 207 Iowa, 786, cit. 
791, 223 517, 519, this court says: appellee argues that ap- 
pellant event could have received title the check because 
all times ownership remained him. Foundation for this argument 
laid upon the fact that the check was nonnegotiable because was 
not payable order bearer. Negotiability requires that pay- 
able one the other. The record reveals that was payable 
appellee, and the words ‘order’ ‘bearer’ not appear.’’ While 
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this may not exactly point, does plainly indicate the con- 
struction adopted when presented. 

the case Haggard Mutual Oil Refining Co., 204 Ky. 209, 
263 745, the court said: 

will noticed that the above check not payable the order 
the payee, nor the payee its order, but payable simply 
the payee. therefore seems too for dispute that this check 
not payable order, and therefore, the lower court held, not 


negotiable. 
other words, think clear that subsection means, 


says, that the instrument must payable either (1) the order 
the payee, (2) the payee order, and that does not permit 
the construction that the instrument may payable (1) the order 
the payee (2) the payee, (3) his order. 

give the section the latter these two constructions rather 
than the former makes the first and third alternatives identical, and 
this plainly was never intended. Not only this conclusion unavoid- 
able from consideration simply the language the section, but 
has uniformly been construed this and other 


The Uniform Negotiable Instruments Act was adopted for the pur- 
pose and making uniform the decisions the various 
courts the country negotiable instruments. The Iowa act 
embodied chapter 424 the Code (section 9461 seq.) and all 
former rules constructions relation negotiable instruments are 
reduced statutory form. The Iowa statutes, hereinabove referred 
to, setting out the requirements negotiable instrument are con- 
trolling our construction the instrument question. 

II. Appellant also contends, argument, that the circumstances 
under which the instrument question was executed constitutes fraud 
the part the defendant, and that defendant, reason thereof, 
estopped from denying liability thereon. 

The defense alleged offset consisted obligation due the 
Camanche Sand Gravel Company from the Lynch Construction Com- 
pany upon two checks issued that company the Sand Gravel 
Company payment account. These checks were not honored, 
and payment thereon was refused the bank when presented, for 
lack funds. 

may also noted here that these two were dealing 
with each other, and that each had account against the other. The 
instrument question was given the Lynch Construction Company 
payment for account owing that company the Sand Gravel 
Company. may appear unusual that these accounts should have been 
handled this manner, but the evidence fails show the existence 
any fraud connection therewith. The burden proving fraud 
estoppel was upon the plaintiff. 

are constrained hold, from reading the record this 
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ease, that the instrument question was executed defendants 
good faith. therefore our conclusion that the claims fraud and 
estoppel have not been established. 

For the reasons hereinabove set out, the judgment the trial court 
hereby affirmed. 

Affirmed. 


BANK ALLOWED DEDUCT 
FROM INCOME TAX RETURN 


Citizens’ National Bank Orange Commissioner Internal Reve- 
nue, United States Circuit Court Appeals, Fed. Rep. (2d) 604 


national bank was ordered national bank examiner 
write down the values bonds set aside ‘‘to secure trust de- 
the total sum was held that the bank was 
entitled deduct this sum from its Federal income tax return 
computing net income. 

not fair the taxpayer, the court said, ‘‘have case 
which one branch the government can compel the taxpayer 
take action with regard its securities which, when taken, will 
not recognized another branch the government.’’ 


Petition the Citizens’ National Bank Orange review de- 
cision the Board Tax Appeals redetermining deficiency the 
tax imposed the Commissioner Internal Revenue. 

Decision reversed. 

Theodore Benson, Washington, C., for petitioner. 

Joseph Jones, Sp. Asst. the Atty. Gen. (Frank Wideman, 
Asst. Atty. Gen., and Sewall Key, Sp. Asst. the Atty. Gen., the 
brief), for respondent. 


United States Board Tax Appeals, and involves deficiency the 
petitioner’s income tax the sum $681.19 for the year 1930. The 
decision the Board Tax Appeals was entered January, 1934. 

There disagreement the facts involved, the issue was 
submitted the Board agreed stipulation facts. The peti- 
tioner national bank engaged business Orange, Va. Through- 
out the calendar year 1930 the bank account entitled 
Secure Trust Deposits’’ certain number and 
foreign bonds. the close the year 1930, under instructions given 
the national bank examiner, the bank wrote down the values said 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1429. 
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bonds carried its books the total sum $5,525. This writing 
down charge off was ordered the national bank examiner, for the 
reason that the market values said bonds had declined materially, 
and even after the charge off the market value each said bonds 
was materially less than the reduced book value. the close the 
year 1930, none said bonds was default, and the petitioner had 
definite information that any said bonds would not collected 
maturity. 

The petitioner deducted said amount $5,525 its income return 
for the year 1930, and the Commissioner Internal Revenue disallowed 
the deduction. This Board Tax Appeals affirmed this action the 
Commissioner. 

Section (j). the Revenue Act 1928, 852, Stat. 791, 
799 (26 USCA 2023 provides follows: 


23. Deductions from Gross Income 
computing net income there shall allowed deductions: 


Bad Debts. Debts ascertained worthless and charged 
off within the taxable year (or, the discretion the Commissioner, 
reasonable addition reserve for bad debts) and when satisfied 
that debt recoverable only part, the Commissioner may allow 
such debt charged off 


Article 191 Treasury Regulations provides part follows: 


Where all the surrounding and attending circumstances in- 
dicate that debt worthless, either wholly part, the amount 
which worthless and charged off written down nominal 
amount the books the taxpayer shall allowed 
deduction computing net income. Before taxpayer may charge 
off and deduct debt part, must ascertain and able demon- 
strate, with reasonable degree certainty, the amount thereof which 
Any amount subsequently received account 
bad debt account part such debt previously charged off 
and allowed deduction for income tax purposes, must 
gross income for the taxable year which received. determining 
whether debt worthless whole part the Commissioner will 
consider all pertinent evidence, including the value the collateral 
any, securing the debt and the financial condition the debtor. Par- 
tial deductions will allowed with respect specific debts only. 

Where banks other corporations which are subject 
supervision Federal authorities (or State authorities maintain- 
ing substantially equivalent standards) obedience the specific or- 
ders, accordance with the general policy such supervisory 
officers, charge off debts whole part, such debts shall, the 
absence affirmative evidence clearly establishing the contrary, 
presumed, for income tax purposes, worthless recoverable only 
part, the case may 


Article 194 Regulations part follows: 
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Securities. 

taxpayer (other than dealer securities) possessing 
debts evidenced bonds other similar obligations cannot deduct 
from gross income any amount merely account market fluctuation. 
Where taxpayer ascertains, however, that due, for instance, the 
financial condition the conditions other than market 
fluctuation, will recover upon maturity none, only part, the 
debt evidenced the bonds other similar obligations and demon- 
strates the satisfaction the Commissioner, may deduct com- 
puting net income the uncollectible part the debt evidenced the 
bonds other similar 


The question presented, stated the Board Tax Appeals 
its opinion, ‘‘whether the direction the national bank examiner 
write down bonds sufficient, under the entitle taxpayer 
take deduction its return the amount the write-down 

Here have which one branch the government can 
compel the taxpayer take action with regard its securities 
which, when taken, will not recognized another branch the 
government. This not fair the taxpayer. There should 
least some semblance co-ordination between the several branches 
the government dealing with taxpayer. immaterial what 
reason the bank examiner gave for ordering the charge off. His de- 
termination that the bonds were worthless part was sufficient. The 
bank was under the necessity complying with the instructions given, 
and seems only reasonable that the bank should allowed, its 
return for the purposes taxation, deduction, corresponding 
amount the charge off made under compulsion. Otherwise the bank 
would compelled keep two sets books, one, directed the 
bank examiner, and the other for the purpose making its tax return. 
said the case Bonded Mortgage Co. Commissioner, 
F.(2d) 341, both sides the ledger must treated alike. The state- 
ment the stipulation facts that, even after the charge off the 
market value the bonds was materially less than the reduced book 
value would tend establish the taxpayer’s right deduction its 
return. 

contended behalf the respondent that evidence was 
introduced the partial worthlessness the bonds, but find that 
article 191 Regulations 74, quoted above, gives the taxpayer the 
benefit the presumption that, the extent the charge off, the debt 
worthless, when the charge off made accordance with specific 
orders, the case here. the regulations the burden thrown 
upon the respondent establish the contrary. 

194 Regulations above quoted. Taking judicial cognizance 
conditions that existed the year 1930 the financial world, there 
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doubt that, least, the extent the charge off ordered the 
bank examiner, the debt was worthless and should allowed de- 
duction. This conclusion supported the stipulation facts. 

certain phases the question here involved will 
found Commonwealth Commercial State Bank Lucas, App. 
317, F.(2d) 111. 

The case Broadway Savings Trust Co. United States, Ct. 
Cl. 429, relied upon behalf respondent not point, for the 
reason that that case the facts were different from those shown 
here. 

also contended behalf the respondent that fluctuations 
the market values not justify deductions, and with this contention 
agree, but here the deduction was not made the bank because 
market fluctuations but because the order the bank examiner, 
and, stated above, immaterial what reason the bank examiner 
gave for his action. The bank was, any event, obliged follow 
the examiner’s 

The petitioner should allowed the deducton, and the decision 
the Board Tax Appeals reversed. 


VALIDITY MARRIED WOMAN’S NOTE 
DETERMINED LAW STATE 
WHERE PAYABLE 


Kiess Baldwin, District Columbia Court Appeals, Fed. Rep. 
(24) 470 


The validity promissory note signed married woman 
for the accommodation of, guarantor for, another person, 
signed one state and payable another determined the law 
the state payment. Consequently, such note signed Penn- 
sylvania, the statutes which jurisdiction invalid, and 
payable the District Columbia bank located there, where 
instrument this kind valid, will binding the signer. 

But note signed married woman and delivered bank 
additional security for note previously executed her hus- 
band and held the bank not supported consideration and 
not enforceable the bank. This rule would apply any case 
and not restricted notes signed married women. make 
such note (one signed third party the circumstances here 
outlined) enforceable would have appear that the bank ex- 
tended renewed the existing note or, some other manner, gave 
consideration for the new note. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§316, 760. 
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Action Robert Baldwin, receiver the Commercial National 
Bank Washington, against Roemer Kiess. Judgment for plain- 
tiff, and defendant appeals. 

Reversed and remanded. 

Wm. Neale and Leonard Townsend, both Washington, C., 
for appellant. 

Swagar Sherley, Frederick Faust, and Charles Wilson, all 
Washington, C., for appellee. 


MARTIN, J.—This action begun the lower court the 
receiver the Commercial National Bank Washington against ap- 
pellant, Roemer Kiess, defendant, for the recovery judgment 
upon certain promissory note executed and delivered her the 
bank. 

the declaration the receiver alleged that January 11, 1929, 
the defendant signed and delivered the bank her certain promissory 
note the sum $12,352.20 payable the bank its banking house 
Washington, C., upon demand, secured pledge shares 
stock the National City Bank New York. That the note, less 
certain credits, was due and payable the sum $9,316.69, which 
amount remained unpaid and for which the plaintiff prayed judgment. 

The defendant filed plea setting out two separate defenses the 
declaration. The plaintiff demurred both pleas and the court sus- 
tained both demurrers. The defendant elected stand upon her pleas, 
and judgment was rendered against her accordingly. From that judg- 
ment the present appeal taken. 

this opinion shall consider the demurrer each plea sepa- 
rately. the first plea defendant alleged that when she signed and 
executed the note question she was married woman residing with 
her husband the state Pennsylvania, and that she then and there 
executed and delivered the note the bank solely accommodation 
maker for her husband, and that she received personal considera- 
tion benefit whatsoever result executing the note. That 
the act June 1893, 344, the laws the state Penn- 
sylvania (48 Pa. 32), was provided that married woman ‘‘may 
not become accommodation indorser, maker, guarantor surety for 
another.’’ Defendant alleged that her liability upon the note must 
determined the laws the state Pennsylvania and that under 
and virtue such law, she, being married woman, would not have 
legal capacity sign promissory note accommodation maker 
thereof. 

are the opinion that the lower court was right sustaining 
the demurrer this plea. conceded that under the law the 
District Columbia then existed married woman was entitled 
sign such note accommodation maker, surety, indorser for 
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her husband. The question therefore whether the Pennsylvania law, 
prohibiting such action, the District Columbia law, whereby was 
permitted, should considered controlling the transaction. 
are the opinion that the law the District Columbia controlled 
the transaction this particular. 


the case note made one State and payable another, 
clear that the maker will held liable according the law 
the place where payable, that the place where his contract 
performed, and presumed have contracted with reference 
Ind. 33, Am. Dee. 79; Rose Park Bank, Ind. 94, Am. 
Dec. 306; Emerson Patridge, Vt. Am. Dec. 617. 

should borne mind that the contract maker note, 
ered made where the actual signing takes place. Such contract 
always deemed made the place where the act done which 
first makes binding contract, and clear that this may other 
than the place signing. where note signed one State and 
placed the hands the payee another State, the contract deemed 
have been made the latter jurisdiction, and will held valid, 
even though, the case note made married woman, 


The note involved the present case, although signed 
vania, dated Washington, July 11, made pay- 
able the Commercial National Bank Washington, plainly 
contemplated that its delivery should not complete until was 
received the bank its banking house Washington, 
may fairly assumed that was the intention the defendant 
execute instrument such would impose lawful obligation upon 
her. view these incidents the transaction the note should 
considered contract made the District Columbia. The trial 
court accordingly was right sustaining the demurrer the plain- 
tiff the first plea. 
are constrained, however, the conclusion that the trial court 
erred sustaining the demurrer defendant’s second plea. This 
plea reads part follows: 


defendant denies that she indebted the plaintiff ac- 
count said note for that same was made and signed her without 
any consideration her moving account the same and alleges 
and avers the fact that prior the date said note, 
wit, July 11, 1929, her now deceased husband, Edgar Kiess, had 
purchased from through the Commercial National Bank Wash- 
ington, C., certain securities, the exact nature and value whereof 
this defendant cannot state. 

the said Commercial National Bank, payment said se- 
had received from her said husband full payment and satis- 
faction said securities the note her said husband the sum 
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$12,352.20, which was the sole and only consideration for the execution 
her husband said note; 

that, thereafter about, wit, the day July 
1929, the said Commercial National Bank Washington, District 
Columbia, without any consideration whatsoever moving this defend- 
ant, demanded and received from her the note herein sued upon 
further security for the payment her husband the purchase price 
said securities. 

she says that the said note was executed for past 
consideration and that she therefore not liable the plaintiff ac- 
count thereof, and she therefore prays hence dismissed without 


our opinion this plea sets out valid defense the action. 
alleges that the defendant signed the note question upon the demand 
the bank solely order serve additional security for the note 
her husband, which had already been executed and delivered 
him the bank fully completed transaction upon consideration 
which the defendant had part. Under these circumstances, which 
are conceded the demurrer true, the defendant was not liable 
upon the note, inasmuch consideration existed support its 


exeeution her. 


wife’s note, given third person payment her husband’s 
debt, for valuable consideration; but note given security for 
such debt, previously existing, not. make note the latter 
kind valid, there must new consideration. But the case sup- 
posed, the wife obtains nothing, and the husband’s gives 
nothing, and there consideration moving from either party the 


(N. 


The same principles are set out the Strong Sheffield, 
144 392, 330, which involved the liability wife 
her indorsement the promissory note her husband. The note had 
been given for pre-existing debt the husband the plaintiff. The 
court said: ‘‘The contract between maker indorser promissory 
note and the payee forms exception the general rule that 
promise not supported consideration nudum pactum. The law 
governing commercial paper which precludes inquiry into the con- 
sideration against bona fide holders for value before maturity has 
application where the suit between the original parties the 

Turle Sargent, Minn. 211, 349, Am. St. Rep. 
475, The Supreme Court Minnesota held that third party, with- 
out any consideration personal himself, gives his promissory note 
ereditor collateral the mere naked debt another, without 
any advantage the debtor, disadvantage the 
creditor, the note without consideration. 
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Bradt Krank, 164 515, 657, Am. St. Rep. 
622, held that instrument writing, which one promises 
pay another certain sum due from third party before 
day named therein, not promissory note importing consideration, 
and order sustain judgment based thereon consideration must 
exist and proved. 

the great weight authority that the undertaking one not 
party the original transaction, who, pursuance some subse- 
quent arrangement, signs surety, guarantor, indorser after the 
original contract has been fully and delivered, new and 
independent contract and, binding, must supported new 
and independent consideration from that the original 

may noted that the present action brought the receiver 
the bank, who now holds the note that capacity only. hardly 
necessary for say that the present issue controlled the same 
principles which would govern the bank itself were the party 
plaintiff herein. 

must understood that are not passing judgment, either ex- 
pressly impliedly, upon the final merits this case. are 
present passing solely upon the legal effect the defendant’s second 
plea challenged the demurrer. The case will remanded the 
trial court with instructions for further proceedings not inconsistent 
with the foregoing views. The facts the case may developed 
further testimony and the case decided accordingly, but restrained 
are the facts set out the plea, which are conceded 
the demurrer true, are constrained hold that the court erred 
its judgment. 

The judgment reversed, with costs, and the cause remanded 
the trial court for further proceedings not inconsistent herewith. 


BANK’S RIGHT APPLY DEPOSIT NOTE 
AND REFUSE DEPOSITOR’S CHECKS 


Calmenson Clothing Co. First National Bank Trust Co., Supreme 
Court South Dakota, 258 Rep. 555 


bank has right apply general deposit the satisfaction 
the depositor’s matured note and, after such application has been 
made, the bank may refuse honor checks drawn the depositor 
the balance then insufficient meet the checks. such case 
the bank will not liable the depositor damages for returning 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1166. 


THE BANKING LAW JOURNAL 549 


his checks unpaid. If, however, the deposit made for special 
purpose, for the purpose paying particular outstanding checks 
and the bank accepts the deposit with that understanding, the bank 
may not apply the deposit the depositor’s indebtedness. this 
case was held that the evidence was insufficient show that 
deposit made the plaintiff the defendant bank was made for 
special purpose and that the bank was entitled apply the deposit 
note which the depositor was liable the bank. Consequently, 
the bank was not liable damages the plaintiff for refusing 
pay checks drawn him and subsequently presented. 


Action the Calmenson Clothing Company against the First Na- 
tional Bank Trust Company Aberdeen. Defendant’s motion for 
directed verdict was granted, and plaintiff appeals. 

Affirmed. 

Harkin, Aberdeen, and John Burns and Maurice 
Stoffer, both St. Paul, Minn., for appellant. 

Fletcher Fletcher and Williamson, Smith Williamson, all 
Aberdeen, for respondent. 


ROBERTS, J.—This action the Calmenson Clothing Com- 
pany recover damages the First National Bank Trust Company 
Aberdeen for the refusal the bank honor certain checks drawn 
the plaintiff against deposit subject check. the close 
plaintiff’s case defendant moved for directed verdict. This motion 
was granted the court, verdict rendered ordered, and judgment 
for costs entered against the plaintiff. Plaintiff assigns this ruling 
the court error. 

The evidence disclosed that the plaintiff was engaged the retail 
business Aberdeen; that Sam Calmenson was the president 
the clothing company; that Stiles was the president de- 
fendant bank; and that plaintiff for period time had been 
depositor and borrower both the defendant bank and the Aberdeen 
National Bank Aberdeen. January 26, 1933, plaintiff delivered 
defendant its promissory note for $4,150, due ninety days, and 
the terms the note authority upon the holder apply 
any money ‘‘on deposit with the holder, which may the holder’s 
possession, toward the payment said note other demands obliga- 
tions the undersigned the holder, whether due not.’’ Janu- 
ary 30, 1933, plaintiff’s stock merchandise was damaged fire, and 
for the alleged purpose avoiding delay which might occur from 
threatened garnishment proceeding plaintiff made assignment 
insurance claims creditor and adjuster employed the plaintiff 
secure adjustments its fire insurance policies. Shortly thereafter 
conference was had between Calmenson and officers both banks. 
Calmenson then admitted that assignment had been made and rep- 
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resented that the clothing company would receive sufficient amount 
from the proceeds its fire sale pay most its creditors, but any 
event the money derived from insurance claims would pay obliga- 
tions held the banks. explanation the necessity for further 
Calmenson testified that the national bank holiday March, 
1933, prevented plaintiff from realizing anticipated receipts from the 
fire sale, that the plaintiff company intending engage the clothing 
business its former location ordered new stock merchandise for 
delivery during April, and that obtain discount was necessary 
pay for such merchandise before the tenth the following 
month. April 27, the due date plaintiff’s note the defendant 
bank, payment $1,000 was made the note, and Calmenson testified 
that this negotiated with Stiles for line 
$2,500; that Stiles said: right, Sam, will take care you. 
Bring over copy your financial statement.’’ statement was pre- 
pared the secretary plaintiff company and furnished the bank. 
May 1933, plaintiff deposited $3,000 its insurance proceeds 
with defendant bank and drew checks against this deposit payment 
merchandise. testified: ‘‘These checks were drawn 
about May 9th and May 10th, the dates they bear. After the checks 
had been drawn, and the 10th day May, Mr. Stiles visited 
place business. That was after these checks have identified 
were mailed and sent out. had conversation with Mr. Stiles that 
time the main floor building. Mr. Stiles came the store, 
passed the time for few minutes, and said, ‘Sam, 
how would you like give check this morning for eleven hundred 
and seventy some dollars and some cents?’ And said, ‘haven’t got 
any money.’ ‘Why,’ said, ‘yes, you have got nice balance over 
there the bank.’ said, ‘No, Mr. Stiles, haven’t got dollar over 
there, issued checks for all the money have got there, pay 
invoices.’ said, ‘What’s the matter? About two weeks ago you gave 
line credit for $2,500.00 and now you come and want 
reduce $1,500.00. You know made arrangements for 
this line $2,500.00. told you, had lot bills pay 
May 10th, and these checks were sent yesterday the mail.’ 
listened the conversation, and then backed away and waved his hand 
and left the store. did not ask pay the full 
May 11, the defendant bank charged the balance due the note 
plaintiff’s deposit account and notified plaintiff letter this 
fact and inclosed the canceled note. Plaintiff entered the amount 
the note paid its records. Calmenson further testified: ‘‘On the 
day received the letter had further conversation with 
Mr. Stiles the First National Bank and Trust Company. 
said, ‘Just what’s happened here? Two weeks ago you gave 
line $2,500.00. Yesterday you came over the store and wanted 
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reduce $1,500.00, and this morning you charge the whole note 
account, and told you yesterday that issued all these checks, 
and haven’t got dollar the bank, Stiles, and you are putting 
but,’ says, ‘all right, Mr. Stiles, will agree this form paying 
the note that the way you want collect it, you have got your 
money now. Now let have the new line credit,’ said, ‘These 
checks are out and have got protect them. the con- 
versation with Mr. Stiles, mentioned that was going Minneapolis.’ 
went Minneapolis and collected the balance the in- 
surance, $3,275.00.’’ 

The defendant bank paid the checks first presented, and its records 
showed overdraft $841.10. Other checks were dishonored and 
returned the holders for want funds. Protests were made the 
usual manner. The payees were wholesale merchants, and evidence 
was submitted tending show injury plaintiff’s credit among whole- 
salers the varieties merchandise purchased plaintiff. 

has sufficient funds belonging the depositor when the checks are 
presented and the funds are not subject any lien claim, and for 
Am. St. Rep. 192; Rolin Steward, 595; Peabody Citizens’ 
State Bank, Minn. 302, 108 272; Wiley Bunker Hill Nat. 
Bank, 183 Mass. 495, 655; State Bank Marshall, 163 Ark. 
566, 260 431, 202; Morris, Banks and Banking, 458. 

The answer sets the defense that plaintiff was indebted the 
defendant upon its promissory note which was due and unpaid, that 
the defendant bank May 11, 1933, charged the deposit account 
the plaintiff the balance due upon the note and immediately notified 
the plaintiff, and that the balance remaining due the plaintiff upon 
its deposit account after the indebtedness was paid was shortly there- 
after exhausted the plaintiff without arrangement for further 
extension credit. 

Plaintiff authorized the terms the note the defendant bank 
apply any money deposit the payment the note. bank 
which depositor owes matured debt may set off apply his general 
deposit the discharge such debt, and this right, least with re- 
spect matured indebtedness, not dependent upon the consent 
the depositor. Cf. Shotwell Sioux Falls Savings Bank, 109, 
147 288, 1915A, 715; Farmers’ State Bank Van 
Houten, 528, 219 206. But plaintiff takes the position 
that bank may deal with depositor waive estopped 
assert such right set-off. Authorities are cited the effect that 
bank may precluded from exercising such right special agree- 
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ment which shows that was not intended the parties, where the 
long-continued course dealing between the parties inconsistent 
with its exercise. Furber Dane, 203 Mass, 108, 227; Simmons 
Am. St. Rep. 700; Callaham Bank Anderson, 374, 
293, Ann. Cas. 203; Smith Sanborn State Bank, 147 Iowa, 
640, 126 779, 517, 140 Am. St. Rep. 336. 

general rule, when money deposited bank, title passes 
the bank, and the relation between the depositor and the bank that 
creditor and debtor. While the relation exists, the rule set-off 
generally applies. But where money deposited for special purpose, 
special deposit created, and bank becomes trustee for the de- 
positor. City Sturgis Meade County Bank, 317, 161 
327; Commercial Nat. Bank Smith, 376, 244 521. 
The bank then precluded from exercising its right set-off. Peter- 
son Crawley, 597, 162 369; Smith Sanborn State 
Bank, supra. The evidence, however, was not sufficient create 
issue, plaintiff contends, between the parties whether the item 
$3,000 was special and not general deposit. Assuming that the 
purpose the deposit was meet certain checks and that the bank 
had notice knowledge thereof, does not appear that the bank 
agreed thereto accepted the deposit with such understanding. Com- 
mercial National Bank Smith, supra. appears from the evidence 
the plaintiff that the deposit was made the ordinary course 
business and not upon such terms and conditions constitute 
special deposit. The facts are not comparable situations appearing 
Guaranty State Bank Sumner (Tex. Civ. App.) 278 459, 
and Gillen Wakefield State Bank, 246 Mich. 158, 224 761, cited 
the sale property and constructive trust arises favor the true 
owner, preventing set-off the bank. 

convinced from careful examination the evidence that 
did not tend show agreement for extension credit that 
would have been sufficient sustain verdict upon the ground that 
the bank dealt with the plaintiff have waived have been 
estopped assert right set-off. There were negotiations between 
the parties, but cannot reasonably concluded that such negotiations 
resulted extension the time payment the note 
agreement for credit. 

For reasons stated, the judgment and order appealed from are 
affirmed. 


